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STATE OF MINNESOTA 

IN SU$RJXg eOURT 

In the Matter of Rules of 
Pleading, Practice and 
Procedure in Civil Actions 

and 
In the Matter of Rules of 
Civil Appellate Procedure 

ORDER FOR HEARING ON ADOPTION OF 
PROPOSED AMENDMENTS TO THE RULES FOR 

1 DISTRICT AND MUNICIPAL COURTS AND ON 

; 
THE ADOPTION OF NEW RULES OF CIVIL 
APPELLATE PROCEDURE 

WEREAS the Advisory Committee appointed by the Supreme Court under 

Section 480.052 Minn. Stat. to assist the court in considering and preparing 

rules and amendments thereto governing the regulation of pleading, practice, ' 

procedure, and the forms thereof in all the courts of this state has reported 

and recommended to this court the adoption of proposed amendments to the 

Rules of Civil Procedure for the District Courts and the adoption of corres- 

ponding amendments to the Rules of Civil Procedure for the Municipal Courts, 

so far as the same may be consistent with the jurisdiction of the municipal 

courts; and 

WHEEZEAS, the Advisory Committee has also reported and recommended to 

this court the adoption of new Rules of Civil Appellate Practice to replace 

the existing Rules of Practice of the Supreme Court of Minnesota; and 

WHEREW, the proposed amendments and the proposed new rules are on file 

and open to inspection in the office of the clerk of this court and whereas 

the same will be published and distributed by West Publishing Company, on 

%-- 6 or about April-, 19 7, to the bench and the bar of this state. 

NOW, THEREFORE, IT IS HEREBY ORDERED That a hearing be had before this 

court in the State Capitol at St. Paul, Minnesota on Thursday, June 1, 1967 

at 9:30 A.M. at which time the court will hear proponents or opponents of 

said proposed rules. 

IT IS FURTHER ORDERED That members of the bench and bar desiring to be 

heard shall file briefs or petitions setting forth their position and shall 

also notify the clerk of the Supreme Court, in writing, on or before May 20, 

1967, of their desire to be heard, specifying the particular rule or subject 

they wish to discuss. Prior to June 1, 1967, the court will file with the 

clerk a memorandum setting forth the names of those who wish to participate 

in the hearing, the order in which they are to be heard, the subjects they 

are to discuss, and the allotment of time to each. 

Dated March 29, 1967 

Chief Justice 
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STATE OF MINNESOTA 

IN SUPREME COURT 

IN RE PROPOSED AMENDMENTS TO RULES 
OF CIVIL PROCEDURE FOR THE DISTRICT 
AND MUNICIPAL COURTS 

AND 

ORDER EXTENDING 
TIME FOR BRIEFS 

IN RE PROPOSED RULES OF CIVIL 
APPELLATE PROCEDURE 

WHEREAS, oral arguments were heard on June 1, 1967 

on the proposed amendments to the Rules of Civil Procedure 

and on the proposed Rules of Civil Appellate Procedure, at 

which time, several persons requested additional time to file 

briefs on the proposed rules, and pursuant to paragraph (2) 

of the Court's order of May 26, 1967; 

IT IS HEREBY ORDERED that the time within which all 

interested persons may file briefs with the Clerk of this 

Court be extended to July 31, 1967. 

Dated June 2, 1967 

SUPREME COURT 

FILED r I_. ‘-.’ -7 

I JUN 2 1967 1 

MAE SHERMAN 
CLERK 
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A. R. JOHANSON (189S-1964) 
ATTORNEYS AT LAW 

A. H. WINTER FIRST STATE BANK BUILDING 

MARVIN E. l.UNDOUlST TELEPHONES 

BRUCE E. SHERWOOD WUEAT~N, MINNESO+$A 56296 
563-8244 

DONALD 6. PEDERSEN 

WM. W. GARRISON May 19, 1967 
563-*245 

AREA CODE 612 

Miss Mae Sherman 
clerk, Supreme Court 
State Capitol 
St. Paul, Minnesota 

Re: Changes of Rules of Civil Procedure 

Dear Miss Sherman: 

We herewith enclose for filing petition 
and memorandum in this matter. The undersQngd 
has a comm$Qqnt, for a date cart~~~~~'~~~'*>$; 1?67 
in connection with a trial in district court, and 
it probably will be impossible for me to attend the 
hearing on June lst, 1967, but I would appreciate 
your calling my petition and memorandum to the court's 
attention in the event 3 am not personally able to ..elMnni. m"s‘cI.~a^ *,-,** _,,, 
be present. "I -,;e,t llm * ,,.. 11,x. I. sx/ ,,11,,1 

Personal regards. 

Respectfully yours, 

MEL:ck %n!?* 
enc. 



STATE OF MINNESOTA 

IN SUPREME COURT 

In the Matter of Rules of Pleading, 
Practice and Procedure in Civil Actions 

and 

In the Matter of Rules of civil 
Appellate Procedure 

- - w ()--- 

PETITION 
- - - o--- 

The Advisory Committee appointed to assist the 

Supreme Court in considering and preparing amendments to the 

Rules of Civil Procedure having recommended a change in Rule 

26.02 permitting discovery of insurance coverage, the Supreme 

Court issuing an order for hearing in that connection and 
^.. _ 

soliciting briefs or petitions from the members of the'bench 

and bar, the undersigned member of the bar of the State of 

Minnesota hereby petitions the Supreme Court for an opportunity 
*a 

to be heard in opposition to the granting of said change upon .>*,,$'h. I / '-a.".. a..,l"l.-".l. L." ,,,,, .a,. _ ,," ._ 1 ,.".,~ I -, .( .'a, '- “'*'** . \) / .~. , , r~~*s~P~ *~-ww~:, ,, (L ;i, _ 
the grounds set out in the attached memorandum. 

Dated May 19, 1967. 

First State Bank Building 
Wheaton, Minnesota. 
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STATg QE' MINNESOTA 

IN SUPREME COURT 

- - a o--- 

Tn the Matter of the Rules of Pleading, 
Practice and Procedure in Civil Actions, 

and 

In the Matter of Rules of Civil 
Appellate Procedure, 

- L - ()--- 

MEMORANDUM 
- - - (-Jew- 

We respectfully submit that the supreme court enunciated 

the proper rule as a matter of public policy in holding that the 

amount of insurance carried by a defendant is not discoverable 

in an action brought to recover damages for the sole purpose of 

evaluating a personal injury case in order to determine whether 

it should be settled. Jeppesen v. Swanson,243 Minn. 547, 68 N-W. 

2d 649. Nothing has occurred since that decision to justify a 

change in Rule 26.02 to overrule in effect the Jeppesen case. Nor 

is there any great urge among the bar or the public to justify the 

change. 

Plaintiff's counsel in Jeppesen argued that before plain- 

tiff and his attorneys could properly evaluate a figure for settti- 

ment or trial, it was necessary that they know the policy limits 

of the defendants. In a lengthy and considered opinion, the 

supreme court points out the fallacy of plaintiff's po$&tion. 
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The supreme court cites McClure v. Boeger ( e.d.Pa.) 

101 F. Supp. 612, and quotes Chief Judge Kirkpatrick, as follows: 

II . ..Every argument that could be made 
in favor of requiring the disclosure could 
als'o be made in favor of compelling a defend- 
ant in any civil case, tort or contract, to 
furnish the plaintiff with full information 
as to his financial resources, and, in the 
case of an individual, as to the extent of 
his private fortune." 

Chief Judge Kirkpatrick continues: 

"Of course, the fact that the information 
would.not be relevant and that the fact of 
liability insurance could not be introduced 
at the trial does not necessarily forbid dis- 
covery, but whatever.advantages the plaintiff 
might gain are not advantages which have any- 
thing to do with his presentation of his case 
at trial and do not lead to disclosure of the 
kind of information which is the objective of 
discovery procedure.@' 

To require the disclosure of a policy limits violates 

the spirit and the rule regarding discovery, because disclosure 

of insurance limits clearly would not be admissible on a trial 

of the issues involved in the case, nor would the fact or in- 

formation lead to the discovery of evidentiary information in 

some way related to the proof or defense of the issues involved 

in the trial of the case. Where discovery is sought relating 

to information which can have no possible bearing on the deter- 

mination of the action on its merits, discovery has uniformly 

been resisted. It is not intended to supply information for 

the personal use of a litigant that has no connection with the 

determination of the issues invoved in the action on the merits. 

Balazs v. Anderson (N.D.Qhio) 77 F. Supp. 612. There clearly 

-20 
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is no distinction between knowledge concerning the extent of in- 

surance coverage and similar knowledge as to the extent of defend- 

ant's financial ability to pay. No one argues that the latter 

data is discoverable, and we respectfully submit that there is no 

logical reason developed in the twelve years the Jeppesen case 

has been the law in Minnesota to overrule it. 

We commend to the court's consideration the case of 

Disserier v. Manning, 207 F. Supp. 476 (1962 D.C., N-J,), where 

the divergent rulings and views advanced on this issue are reviewed. 

The court notes that under New Jersey law “the existence or non- 

existence of liability insurance is not evidentiary matter in negli- 

gence actions," and then proceeds to point out that under Rule 

26 (b) questions asked must call for information "relevant to 

the subject matter involved" in the action, but that the inquiry 

need not be limited to admissible evidence "if the testimony 

sought appears reasonably calculated to lead to the discovery of 

admissible evidence." The court approves the line of authority 

denying discovery, saying: 

"The cases denying discovery in this area 
of insurance, while recognizing the broad 
scope of the rule and the right of a plaintiff 
to inquire into any relevant matter, not priv- 
ileged, hol&hat the existence or non-existence 
of insurance has no relevancy to tb issues of 
liability and damages in a negligence action; 
that such matter is not admissible as evidence 
at the trial; that an inquiry concerndrrbg such 
insurance is not reasonably calculated to lead 
to the discovery of admissible evidence: and that 
to permit such discovery is an invasion of a 
defendant's right of privacy before there is any 
determination of liability." 

-3- 
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The following state courts are in accord with the 

Minnesota court, as enunciated in Jeppesent 

Arizona. D, I. Pietruntonio v. 
Superior Court, 84 Ariz. 291, 327 P.2d 
746; Delaware. Ruark v. Smith, 51 Del. 
420, 147 A.28 514 (1959); Floridq..Brooks 
v. Owens, 97 S.2d 693 (1957); Nevada. 
State ex rel Allen v. Second Judicial 
District court, 69 NEX. 196, 245 P.2d 
999 (1952): Oklahoma. Peters v. Webb, 
316 P.2d 170 (1957); Bean v. Best, 76 
S. D. 462, 80.,N.W,2d 565 (1957). 

In D. I. Pietrunttinio, discovery was denied under 

state rules because@Qrrelc3vancy. In Ruark, the court concluded 

that the better reasoned cases disallowed the discovery. In 

Brooks, the court said: "The basic concept of our judicial 

system is to insure to citizens of this state and nation an 

entry into the courts for the purpose of (1) proving liability 

of an injury and (2) proving damages occasioned thereby. Limits 

of insurance carried by/%fendant in a cause of action are not 

relevant to either of those basic purposesItt 

See also Flynn v. Williams, 30 F.R.D. 66 (1958 D.C., 

Corm.), Rosenberger v. Vallejo, 30 F.R.D. 352 (1962), McDaniel 

v. Mayle, 30 F.R.D. 399 (1962 D.C., ah.), Hillman v. Penny, 29 

F,R,D, 159 (1962) and Gallimore v. Dye, 21 F,R.D, 283 (1958 

D.C. Ill.). 

In Flynn, the plaintiff invoked Fed&al Rule of 

Civil Procedure 34 for the production of documents, and dis- 

covery was denied, the court saying: 

"The information sought is beyond the 
scope'of discovery under the rule, for it 
is not relevant to any present issue in the 

-4- 
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action between plaintiffs and dtifendants." 

In Hillman, the court said: 

*IIf insurance can be discovered, then 
logically it should follow that all assets 
which may be available to satisfy any judg- 
ment should likewise be discoverable, The 
basic is, therefore, whether the resources 
of the defendant should be fully disclosed 
upon discovery in an automobile accident 
case prior to the determination of liablllity 
and damages... It seems to the court that 
not only is such inquiry going considerably 
astray from the issues of liability and 
damages, but that the plaintiff's interest 
in and reasons for acquiring this information 
are consistently outweighed by the defendant's 
right to refrain from disclosing his con- 
fidential affairs until such time as such 
disclosure may be relevant or necessary in 
the interest of justice." 

See alSO State 8x rel Bush v. Elliotr, 363 S.W,2d 

631, (MO. 1963). Plaintiff's counsel in this case demanded a 
P 
production of the liability insurance policy. The court held 

that the policy need not be produced for these reasons: (1) 

Production of the policy was not relevant under the best svi- 

dence rule, since the name of the insurer was sufficient for 

examining the jury panel concerning possible interest; (2) 

Information contained in the document was not shown to be 

necessary for the discovery of the identity of the vehicle in- 

volved, since there was no issue as to ownership or agency; (3) 

Provisions of the statute requiring certain provisions tobe 

made a part of the insurance contract could not have any rele- 

vance until after judgment; (4) Information contained in the 

policy as to the extent of coverage would not be necessary for 

possible future garnishment since speculative, and it the plain- 

-5- 
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tiff "obtains a judgment, he knows against whom to proceed to 

collect the insurance money, and the information as to policy 

limits which he now seeks would then be relevant?! and (5) 

The information as to coverage wornld not be relevant as promoting 

the disposition of litigation without trial, since the facts 

sou@ht could not be admissible at trial or lead to the discovery 

of admissible evidence. Counsel for the defendant argued: "There 

being no issue in this case of agency, punativa damages, or owner- 

ship of defendant's vehicle, the interrogatory in issue Fs simply 

not relevant to the subject matter and seeks privileged information 

outside of and beyond the pleadings. Neither is the interrogatory 

reasonably calculated to lead to the discovery of admissible evi- 

dence. Discovery relates only to the subject of the suit and not 

to the solvency of lftigants.8l 

See also Hooker v. Raytheon Co., 31 F.R.D.120 (1962 

S.B., Cal.) This involved a Jones Act case for wrongful death, 

and discovery was denied as to insurance coverage.. The court 

held that the insurance policy was not discoverable under the 

-6- 
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circumstances. 

We call the court's attention also to Bisserier v. 

Manning, 207 F. Supp. 476 (D.C.N.J.). This case involved an 

automobile negligence action, and the defendant was held not to 

be required to disclose limits of his liability insurance. 

Under the federal rules, an interrogatory as to liability 

insurance in a personal injury action arising from an automobile 

collision was held improper. McNelley v. Perry, 18 F.R.D. 360 

(D-C. Tenn.). In Roembke v. Wisdom, 22 F.R.D. 197 (D.C.Xll.), 

the court held in an action arising out of an automobile accident 

that an interrogatory as to whether the defendant had insurance 

at the time of the collision was improper. 

The court in Cooper v. Stender, 30 F.R.D, 389 (D,C, 

Tenn.) held in a personal injury action that the defendant was 

not required to state the limitation of his liability insurance. 

See also the case of DiBiase v. Rederi, 32 F.R.D. 41 

(T),C. W.y.) in which the party was not required to answer an 

interrogatory as to insurance coverage until after the return 

of the verdict. 

In the case of Verrastro v. Grecco, 21 Conn. Supp. 

165, 149 A.2d 307, the court held in a negligence action that 

the defendant may not be compelled to disclose whether he had 

liability insurance, and, if so, the amount thereof and a copy 

of the policy. It was held that this request did not fall within 

the rule of practice requiring a showing that discloxure sought 

would assist in the prosecution of the action. 

-7- 
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Inl!@Kee v. Walker, 21 Conn. Supp. 168, 149 Atl.2d 704 

the court held in a malpractice action, that the plaintiff's 

motion for production and inspection as to insurance coverage 

be denied. 

See also Langlois v. Allen, 30 F.R.D. 67 (D.C.Conn.) 

which involved an automobile negligence case, the court holding 

that the defendant was not required to disclose liability cover- 

age, since the question whether defendant might be able to satisfy 

any judgment which might be obtained against him had no relevancy 

to whether any judgment should be rendered against him. 

In Patillo v. Thompson, 106 Ga. App. 808, 128 S.E.2d 

656, the court held that since the fact that the defendant is 

covered by a policy of insurance in an ordinary negligence action 

is not relevant or admissible in evidence, the court properly 

refused to compel the production of such policy for examination 

by the plaintiff's counsel. The court cited the annotation in 

41 A.L.R. 2d 968 and stated further that the litigant has at 

least a qualified right to discovery, but not to obtain policy 

limits. 

The Montana court in State ex rel Hersman v. District 

Court of Sixth JudicialMstrict, 381 P.2d 799, held that the 

disclosure of an insurance coverage may not be compelled in a 

negligence action. 

See also Mscke v. Bahr, 177 Neb.877, 129 N.W,2d 573. 

The court held that the discovery statute did not permit, before 

-8- 



determination of liability, discovery of coverage and limits of 

liability of insurance policies of automobile owner involved in 

an accident where the information sought was not admissible at 

the trial and d3.sclosure of insurance information did not appear 

to lead to discovery of admissible evidence. 

See Hardware Mutual Casualty Co. v. Hopkins, a New 

Hampshire case decj;ded in 196 A.2d 66, J;n accord with the 

above cited cases. 

CONCLUSION m---w----- 

Although there are cases to the contrary, we respect- 

fully submit that plaintiff's claim that he could not properly 

evaluate the case for settlement or trial as expressed in 

Jeppesen has no more validity today than it did in 1955, and that 

there is no showing that divulging pol&cy limits would lead to 

more settlements and quicker dispositions of personal injury 

actions. Tn fact, the contrary probably is true, We respectfully 

request the court not to effect a change Fn the rule. 

' Attorney at Law w 
First State Bank Building 
Wheaton, Minnesota. 
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GILBERT 1. SCHLAGEL 

ALDEN E. SCHLAGEL 

Clerk of Minnesota Supreme Court 
State Capital 
St. Paul, Minnesota 

Gen tlem en: 

Attached please find original and four copies of Petition in 
opposition to the proposed amendment to Rule 35 which provides 
for waiver of medical privilege. Please place my name on the 
calendar to speak in opposition to the proposed amendment. 

Very truly yours, 

SCHLAGEL & SCHLAGEL 

GJS:rw ‘.. 
enc. 

. . . . 

SCHLAGEL 6; SCHLAGEL SCHLAGEL 6; SCHLAGEL 
ATTORNEYS AND COUNSELORS AT LAW ATTORNEYS AND COUNSELORS AT LAW 

1506 PIONEER BUILDING 1506 PIONEER BUILDING 

ST. PAUL, MINNESOTA 55101 ST. PAUL, MINNESOTA 55101 
- - 

224-5027 224-5027 

May 19, 1967 May 19, 1967 
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PETITION 

To the Honorable Chief Justice and the Associate Justices of the Supreme Court 
of the State of Minnesota: 

Sirs: 

We the undersigned members of the Bar admitted to practice before this Court 
oppose the proposed amendment to Rule 35 which amendment provides for waiver 
of Medical Privilege. We most urgently express our strong opposition to the 
proposed addition of autamiattice waiver of medical privilege by simply making 
a claim involving physical, mental or blood condition for the following reasons: 

(1) .‘ Such an amendment will dangerously impede the free flow 
of confidential information between doctor and patient. 

(2). Will result in the taking of depositions from doctors who 
have treated plaintiffs in the past and its practical effect. 
will be to further separate the professions of medicine and 
law. It is common knowledge that busy doctors are already 
reluctant to treat patients for injuries which may ultimately 
require the doctor’s presence in Court. How much more 
reluctant the doctors will be to treat the injured when they 
are summoned for depositions 5, 10 or even 20 years after 
treating an individual. 

(3). Will result in prohibitive costs to plaintiffs to successfully 
prosecute their claims. 

Name 
Year admitted to 
@-actice in Minnesota 

/%w 

/m”B 
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JOHNSON, ESSLING: MALONE AND WILLIAMS A 
ATTORNEYS AND COUNSELORS AT LAW 

(AN ASSOCIATION) 

TELEPHONES: 224-4818 - 224.0778 

(AREA c00E 612) 

JOSEPH P. JOHNSON 
WILLIAM W. ESSLING 
THOMAS MALONL 
CHARLES H. WILLIAMS. JR. 

Miss Mae Sherman 
Clerk of Supreme Court 
Saint Paul, Minnesota 

May 19, 1967 
SUITE 730 MINNEI 5OTA BUILDING 

SAINT PAU‘L, h IINN. bSl01 

Re: In the Matter of Rules of Pleading, 
Practice and Procedure in Civil 
Actions and in the Matter of Rules 

Dear Miss Sherman: 

of Civil Ap~l~~~u~ 

Pursuant to the Order of the Court dated March 29, 1967, I herewith 
hand you original and three copies of Petition by the undersigned and 
Petition signed by one hundred members of the Ramsey County Bar. 

teen mrnutes 0 

.LJ~5,71 on the 
of the proposed 

an attorney in St. 
bject of extension 

of time and Rules 33 and 35. He would likewise appreciate an allot- 
ment of fifteen minutes of time. 

WWE: rl 
Enclosure 
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STATE OF MINNNESOTA 

IN SUPREME COURT 

In the Matter of Rules of Pleading, 
Practice and Procedure in Civil 
Actions and in the Hatter of Rules 
of Civil Appellate Procedure. 

PETITION 

Your Petitioner, WILLIAM W, ESSLING, pursuant to the 

Order of this Court dated March 29, 1967, does in his own behalf and 

on behalf of the one hundred Ramsey County lawyers who have joined in 

the Petition attached hereto, represents and shows to the Court: 

1. REQUEST FOR EXTENS 1 ON OF TIME. 
d 

(a) That the proposed amendments at-abroad and 

sweeping significance and will materially affect the practice of law by 

Petitioner and all other attorneys. 

(b) That the said amendment proposals have only re- 

cently reached the attention of the Minnesota Bar in the specific form 

proposed. 

(c) That some attorneys have not received the specific 

proposed amendments and those who have received them have not had time to 

adequately read, study and consider them. 

(d) That the method of submitting the proposed amend- 

ments to members of the Bar varies substantially from the method followed 

at the time consideration of the tentative draft and subsequent farmal 

adoption of the original rules. That nearly all members of the Minnesota 

Bar anticipated that the proposals would be considered and discussed at 
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District Bar Association meetings and at the annual conventions of 

their associations. 

(e) That the undersigned and the one hundred at- 

torneys joining in the attached Petition respectfully requests that the 

time for filing notices of appearance for briefs and hearings in the 

matter be continued to a suitable date subsequent to September 25, 1967. 

2. PROPOSED AMENDMENT TO RULE 35. 

That Petitioner, as well as the other lawyers joining 

in the attached Petition, had no knowledge or information that the 

proposed amendments to the Rules would include a proposal to affect an 

automatic waiver of the medical privilege. That like other lawyers, he 

has not had sufficient time to properly brief or raise objections to the 

proposals. Some points or arguments intending to support objections to 

the proposal are as follows: 

(a) Xproposed amendment adopts a minority view 

on the subject of waiver of medical privilege. In the United States, 

more than thirty-five states recognize and give effect to the privilege. 

The British Commonwealth in Great Britain follows the proposed minority 

view. However, some of the Canadian provinces, some of the Australian 

provinces, and New Zealand follow the majority view in recognizing and 

giving force to the medical privilege. Generally, throughout the world, 

on the European Continent, and in those nations following the Civil Law, 

full and complete recognition is accorded the medical privilege. 

(b) The proposal to effect an automatic waiver of the 

medical privilege is more properly a legislative matter. This is the 

view repeatedly announced by the Minnesota Supreme Court. See Hi 1 lary 

v. Minneapolis Street Rai ‘way, 104 Minn. 432, II6 N. W. 933 (1908) r where 

the Court referring to the statute creating the medical privilege and 

considering some arguments for changing the statute said: 

-2 - 



“The wisdom of making a change should be 1 
left to the legislature”. 

In Ost v. Ulrinq, 207 #inn. 500, 202 N. W, 207 (1$&O), 

the Court again was presented with some argument suggesting a change in 

the statutory rule and said: 

“But it is for the legislature to amend or 
repeal the law.” 

In Nelson v. Ackerman, 249 Minn. 582, 83 N. W. 2d, 500 

(1957), the Court, in considering the medical privilege statute, said 

“AS far as the statute goes, it creates a 
right with which the courts have no right to 
interfere”. 

In Sm 269 Minn. 472, 131 N. W. 2d, 551 

. . 

(1964), the Court, in considering the statutory medical privilege, said: 

‘4Je cannot a b o ate r g the statutory privilege 
by judicial construction.s’ 

The reach of the medical privilege is far greater than 

simply a procedural rule to be followed in court proceedings. 

In Snvker v. Snvker, 245 Minn, 405, 72 N. W, 2d, 357 

(1955), the Court, in recognizing the broad basis of the medical privi- 

lege statute said: 

“This statutory shield is solely for the 
protection of the patient and is designed to 
promote hea I th and not truth.” 

“In dealing with evidentiary privileges of 
this character, it is to be borne in mind that 
their . , . . warrant is the protection of in- 
terests and relationships . . . . of sufficient 
social importance to justify some incidental 
sacrifice of sources of facts needed in the 
administration of justice.” 

(c) The idea of a confidential relationship between 

doctor and patient long preceded the idea of mechanical perfection in 

judicial proceedings. As far as it can be determined, the medical privi- 

lege concept arose approximately 2,258 years before there was a Supreme 
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Court of Minnesota, for its origin is traceable to the Oath of Hippocrates 

propounded in 400 B. C. 

(d) The report of the Advisory Committee does 

P 
not indicate any consultation with dmedical association, whereas 

it has long been the practice, at least in the Second Judicial District, 

to consult with and work closely with the medical profession on all 

matters concerning the relations between doctors and lawyers. We have 

a standing committee made up of members of both professions which con- 

siders such matters and promulgates written rules for the guidance of 

doctors and lawyers. 

(e) In the thinking of many lawyers who have had 

time to consider the wording of the proposed amendment, many questions 

are raised both as to the meaning and the desirability of the words and 

mechanics affected by them. For example, a husband and father of five 

small children is seriously injured in an auto accident. Who is to say 

that his efforts to recover the damage and loss is a voluntary act and 

not a necessary required act? 

(f) If the mechanical administration of a court pro- 

ceeding is truly impaired by recognizing privileged communications, why 

don’t we likewise seek to abolish the privileges that exist as to com- 

munications between attorney and client, husband and wife, priest and 

pen i tent? 

(9) The proposed amendment is a complete departure 

from the Federal rules and does not follow the general scheme of con- 

forming as closeiy as possible to the Federal rules. This particular 

facet can also be said in respect to the proposed amendment to Rule 33 

which appears to be quite complicated and subject to many objections 

by lawyers. 

-4. 
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WHEREFORE, Petitioner and those joining herein request 

that the time for filing notices of appearance, of briefs and hearings 

in the matter be continued to a suitable date subsequent to September 25, 

1967. 

fully submitted, 

-5- 
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STATE OF MINNESOTA 

IN SUPREME COURT 

In the Matter of Rules of Pleading, 
Practice and Procedure in Civil 
Actions and In the Matter of 
Rules of Civil Appellate Procedure. 

P ETITION 

The undersigned Attorneys and Counselors at Law all being 

Members of the Bar of Minnesota and of the Second Judicial District 

represent and show to the Court: 

1. That the Amendments as proposed by the Advisory Committee 

in the above matters are of broad and sweeping significance and 

will materially affect the practice of law by the undersigned. 

2. That the said amendment proposals have only within the 

past few days reached the attention of the undersigned in the 

specific form proposed. 

3. That in particular the proposed amendment to Rule 35, 

Civi I Procedure District Courts, is vigorously opposed by a majority 

of the members of the Bar. 

4. That it is necessary and imperative for the members of the 

Bar to have further time within which to consider these matters, to 

discuss it among themselves and at the Conventions of their Associations 

in June and July next and to formally prepare and present their views 

and objections to this Court. 

WHEREFORE it is respectfully requested that the time for filing 

Notices of Appearance, for briefs and Hearing in the Matters be 

continued to a suitable date subsequent.to September 25, 1967. 

Dated May 9, 1967 
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William W Essling 
Joseph P Johnson 
T M Quayle 
Wm J Dunn 

Beldin H Loftsgaarden 
James F Finley 
Melvin J Silver 
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Harold E Ruttenberg 
Lawrence D Cohen 
George Lat imer 



STATE OF MINNESOTA 
ss. 

COUNTY OF RAMSEY 

WILLIAM W. ESSLING, being first duly sworn upon oath, 

says that he presented the attached petition to the first eighty-three 

lawyers whose names appear thereon, discussed the petition with each of 

said lawyers and personally observed each said lawyer sign his name 

thereto. 

Subscribed and sworn to before 
me thi-s/>day of May, 1967. 

STATE OF MINNESOTA 
ss. 

COUNTY OF RAMSEY 

JOHN S. CONNOLLY, being first duly sworn upon oath, 

says that he presented the attach&d petition to the fast;:seventeen lawyers 

appear thereon, d i scussed the 

personally observed each said 
A 

petition with each of said 

lawyer sign his n,ame thereto. 

c1 
3. 

/ JOHN S . CONNOLLY 
Subscribed and sworn to before 
me this an-day of May, 1967. 

JANET L. ERICKSON 
Nctary Public, Ramsey County, Mlnn, 

My Commission Expires Mar. 15, 1974 

whose names 

lawyers and 

,- 



. . 
. i25&$0 

WILLIAM C. HOFFMAN 
Attorney at Law 

MINNESOTA BUILDING 

ST. PAUL, MINNESOTA 55101 

May 16, 1967 

Miss Mae Sherman 
Clerk of' Supreme Court 
State Capitol 
St. Paul, Minnesota #fj'131 

Dear Miss Sherman: Wd 

Re: Minnesota Proposed Rulesof' Court 

I'm enclosing fif'teen copies of' a brief' which I have pre- 
pared with regard to the Minnesota Rules of Civil Procedure, 
and 1 would like to be ~,~~~,.~~~...t,~~~~,~~.,~~~ 
Propo~~~~~7(~~~~~~ore the Just ‘~es"*of 'the Supreme Court H 

ortunitg to c,~m~k~~~~x;m 

Thank you very much for your assistance in this matter. 

Yours truly, 
r';: 

WCH:nlv 
Enclosures 

William C, Hoffman 



STATE OF MINNESOTA 

IN SUPREME COURT 

In re BRIEF OPPOSING 

Minnesota Proposed Rules of Court PROPOSED RULE 35.03 

I oppose the adoption of proposed rule 35.03 for the follow- 

ing reasons : 

1. M,S,A, 595.02 establishes the physician-patient privilege. 

The proposed rule is an attempt to establish a rule di- 

rectly in conflict with a law set up by our legislature, 

It is an attempt by the judiciary branch of the govern- 

ment to invade the field of the legislative branch and 

an attempt to usurp the powers belonging to one branch 

by another branch of government. 

2. The Constitution of the United States and the Constitution 

of the State of Minnesota give a person the right to seek 

justice in our courts, I believe the proposed rule is 

unconstitutional because it interferes with a person*s 

absolute right to seek justice by placing a condition on 

the right which is unreasonable, It forces a person to 

choose between the physician-patient right and the right 

to seek justice and compels him to give up one right in 

order to keep the other right, 

3. Three years ago at the Minnesota Bar Convention in Duluth 

this proposed rule was submitted to the members of the 

bar association for their approval or disapproval, and they 

voted against the proposed rule at that time. The pro- 

posed rule is an attempt to circumvent the express position 

of the members of the bar. 

4. The proposed rule is contrary to the spirit of our Rules 

of Civil Procedure. When the Rules of Civil Procedure 

were initially adopted, the members of the bar opposed the 

theory of full disclosure in all matters pertaining to 

a lawsuit and, therefore, the last sentence of Rule 26.02 

was added to our Rules, There is no similar sentence at 

the end of Rule 26 (b) of the Federal Rules of Civil 
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Procedure which our rules are based upon, 

5, On page 8 of the booklet furnished to the members of 

the bar containing the* Proposed rules, in the first 

paragraph of the Introduction we find the sentence, 

“The Committe believed that the Minnesota Rules should 

conform as closely as possible to the Federal Rules 

while still preserving the traditions of our state law 

and our state court system,” Nowhere in the Federal 

Rules of Civil Procedure do we find any rule similar 

. to the proposed rule 35.03. 

6. Rule 26.02 of our Rules of Civil Procedure exempt 

from discovery the conclusions of an expert. A doctor 

is an expert so why should he be treated any difterent- 

ly than any other expert. 

7. The proposed rule would give’ the defense an unfair 

advantage because they could find out what the plaintiff *s 

doctorts opinions are. If the opinions are favorable to 

the defense, they will elect not to get a medical examina- 

tion of their own for fear that the opinions of the doctors 

that they select would be more unfavorable to them than 

the opinions of the plaintiff *s doctors, If, on the other 

hand, the plaintiff 0’s doctorps opinions are unfavorable 

to the defense, they can then elect to have a medical 

examination conducted by a doctor of their own choice 

in the hope that they will get a more favorable medical 

opinion. They are getting the best ot both worlds be- 

cause they can eat their cake and have it too. 

8. Insurance companies and defense lawyers have the power 

to select the doctors wh.o will conduct medical examina- 

tions on their behalf. Such doctors are consistently 

selected to perform adverse examinations and they become 

very trained and skilled in this area, The reports that 

they issue reflect ‘this train- and sk,i,ll, Attorneys for 

- ,i 



plaintiffs do not have the same power of selection and 

plaintiffs 1 doctors are often inexperienced in this 

area and their reports reflect such inexperience. To 

permit the defense to automatically have access to the 

plaintiffs 1 doctor's reports gives them an unfair advantage, 

9. Because of the long time lapse between the institution 

of a lawsuit and the trial of the lawsuit attorneys 

representing plaintiffs will institute a lawsuit before 

the client's condition has stabilized. As a result of such 

l unstabilization early medical opinions are sometimes incorrect 

and must be changed later on. Under the proposed rule, an 

attorney representing a plaintiff would have to elect be- 

tween waiting until his client's condition had stabilized 

before he instituted the lawsuit, or take a chance and 

institute the lawsuit before his client's condition had 

stabilized. 

WILLIAM C. HOFFMAN 
Attorney at Law 
1140 Minnesota 
St. Paul, Minnesota 



STATE OF MINNESOTA 

IN SUPREME COURT 
uQJJ-@@ 

In the Matter of Rules of ) 
Pleading, Practice, and ) 
Procedure in Civil Actions ) 

and 1 
In the Matter of Rules of ) 
Civil Appellate Procedure ) 

PETITION FOR HEARING 

p- 

CHARLES R. MURNANE 

Petition is herewith made to the above named court for leave 

to permit the undersigned to appear before the Supreme Court of the State 

of Minnesota, on June lst, 1967, the date set by said court f 

arguments on proposed changes in the Rules of Civil Procedure. 

Petitioner is a duly licensed practicing attorney of the State of 

Minnesota, and is a partner in the law firm of Murnane, Murnane, Battis 

and deLambert, 1106 Commerce Building, St. Paul, Minnesota, and seeks 

permission to be heard for the purpose of presenting supporting arguments 

for proposed changes to the following rules: 

RULE 33 INTERROGATORIES TO PARTIES 

RULE 35.03 WAIVER OF MEDICAL PRIVILEGE 

RULE 39.03 PRELIMINARY INSTRUCTIONS IN JURY TRIALS 

RULE 39.04 OPENING STATEMENTS BY COUNSEL 

Dated this 18th day of May, 1967. 

1106 Commerce Building 
St. Paul, Minnesota 



\I GERALD A. ALFVEBY 
PAUL J. KELLY 
THOMAS J. STEARNS 
JON R. DUCKSTAD I 

ROBERT E. O’CONNELL 
First Assistant 

DANIEL A. KLAS 
Spoclrl Auistmt 

JOSEPH P. SUMMERS 
Corporation Counsel 

ARTHUR ht. NELSON 
JEROME J. SEGAL 
THOMAS M. MOONEY 

PiTrnx7 nn cy Art~m nArr=r JAMES W. KENNEY I 
----- 

GERALD H. SWANSON I 
b.lJ. 1 WE- i3~.l1\1'1- JYEilJL 

LIGAL DEPARTMENT 

316 City Hall, St. Paul, Minnesota 65102 

KENNETH J. FITZPATRICK I 

Miss Mae Sherman 
Clerk of The 

Suprem Court 
State Capitol 
St. Paul, Minnesota 55101 

Re: Minnesota Proposed Rules Of Court 

Dear Miss Sherman: ~j.jiE37~ 
On behalf of the City of Saint Paul, and individually 

as a member of the I4irmesota Bar, I request permission to 

aF 
before the Supreme Court on June 1, l$~~pposition 

o the changes proposed in rules 59.01, 59.02, 59.03, 59.07, 
and 59.08, of the Minnesota Rules. I shall file a petition 
reciting the reasons for such opposition beforehand. 

TJS:bf 
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STATE OF MINNESOTA 

IN SUPREMX COURT 

City of Saint Paul, by Thomas > 
J. Stearns, Assistant 
Corporation Counsel, and t I 
Thomas J. Stearns, . 
Individually, 

Petitioners,; 

PETITION I -,I_ ."I - -, -,m. MI ".". 

IN 
OPPOSITION TO 

CERTATN AMENDMENTS 
TO THE RULES OF 
CIVIL PROCEDURE 

On the part of the City of Saint Paul and of Thomas J. 

Stearns, objection is herewith submitted to the following 

amendments to the Rules of Civil Procedure for the District 

Courts (and the Municipal Courts): 

1. Rule 59.02. Basis of Motion (for New Trial). 

"A motion made under Rule 59.01 shall be 
made and heard on the files, exhibits, and 
minutes of the oourt. Pertinent facts that 
would not be a part of the minutes may be 
shown by affidavit. A full or partial transcript 
of the court reporter's notes 
on the hearing of the motion." 

may be used 

2, Rule 59.03. Time for Motion. 

"A notice of motion for a new trial shall 
be served within 15 days after a general 
verdict or serviue of notice by a party 
of the filing of the decision or order; and 
the motion shall be heard within 30 days 
after such general verdict or notice of 
filing, unless the time for hearing be 
extended by the court within the 30 day 
period for good cause shown." 

. . 3, Rule 59.07. Case; How and When Settled. 

@itmincted) 
: . . . the transcript is not official 

and has no greater standing than other items 
constituting the minutes of the court . . 
InabilSty to obtain the unofficial transaripi 



in *&me for the hearing is not grounds for 
automatic delay of the hearing . . .I' 

4. Rule 59.08. Settling Case; When Judge 
Incapacitated. 

(Eliminated) 

The proposed amendments provide for unequal treatment of 

appellants on a motion for new trial before the trial court. 

Those who are able to obtain a *ranscript, because the case 

was short, can prepare and argue their motion on the reliable 

basis of the transcript. Those who are unable to obtain a 

transcript, because the suit occasioned a longer, more involved 

trial, must rely on memory. The practice will be discriminatory, 

although the party aggrieved may have had nothing to do with 

the length of the trial or the delay in preparing the transcript. 

Further, such would seem to favor those who are benefited by 

the error, rather than those who might have been prejudiced by 

it at the trial level. 

Secondly, as a practical matter, the elimination of a 

transcript for the hearing on the motion for new trial (and 

of the settled case) means that it will be virtually impossible 

to present a cogs& argument to the trial court on two grounds 

where a transcript is invaluable: Rule 59.01 (1) @regularities - -,-9 
and (7) Errors of Law. -lll.-l_ll--P1 It would result in the motion before 

the trial court being just a procedural step in the removal 

of the case to the Supreme Court. Petitioners believe that 

all cases that can be disposed of by the trial court should be 

disposed of. To demonstrate to the Supreme Court the type of 

situation that has in fact arisen, petitioners are attaching 

a part of a motion for new trial they presented to a trial 

court last year. After a week's trial, the jury returned a 

verdict adverse to the City of Saint Paul. The motion for new 

trial was argued on the basis of the settled case, and a new 

ill- 
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trial granted. The second trial resulted in a defendant's 

verdict. That verdict became final without an appeal. Needless 

to say, the complexities of the errors claimed to have exi$ted 

in the original trial would have made it impossible for such 

to be revealed without reliance on a transcript. Memory is just 

not that good. Yet, justice would certainly dictate that, 

regardless of what they are, G the errors should be outlined 

in full and presented to the court which presided at a trial 

without favoritism to either party. That can best--sometimes 

only--be done with a transcript (and a settled case). 

The present proposals go further. On appeal to the Supreme 

Court, they prescribe that argument is to be made primarily on the 

basis of minutes and "other items" constituting the minutes of 

the court. Now, what errors will be covered by the short notes 

taken by a busy court? Most of the time, there will be something 

about negligence, proximate cause, contributory negligence, 

alternate routcru, and what have you. Then, what besides these 

notes, the testimony, and the exhibits will constitute the 

"other items?" Possibly, the judges might be in a better position 

to relate what will end up on their yellow pads and what else 

there is. However, it hardly seems proper for an important 

appeal--to the parties, an unique appeal--to be based on something 

that'is not in conformance with the truth and is not verbatim. 

Again, the only party who might be favored by guesswork is the 

one who benefited from and promulgated the error originally. 

In the introduction to the Proposed Amendments, the 

Committee asserted that it felt the Minnesota Rules should 

conform with the Federal Rules. If such Federal Rules are -- 

better, it would be preferable to conform to them; however, 

petitioners would like to point out that there is a procedure - 
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for settling a case under the Federal Rules. See: 28 USCA, 

Rule 75 (d)! 

nCorrection or Modification of The Record. 
If any differenee arises as to whether the 
record truly discloses what oseurred in the 
district court, the differenoe shall be 
submitted to and settled by that court 
and the record made to conform to the 
truth."' 

In the Federal Courts, this settlement takes plaoe after 

an appeal is made. This is much the same as occurs in 'New York 

under its rules (78 CPLR, Rule 5525). But is such procedure 

neoessarily better? It takes three years to get to trial in 

some communities, and the only time-oonsuming element afterwards 

is the preparation of the transcript. Ten days, twenty days, 

thirty days, or sixty days? It depends on the le th of trial. 

After that, in $39 times out of 100, the stipulation for a 

settled ease is signed as soon as the attorneys get around to 

it. It is seldom that a contested case must be transmitted 

to the trial court for its order, and even this is resolved 

relatively soon after the receipt of the transeript. 

It is the petitioners* opinion that the rules, as they 

stand, are the fairest and the best. If they must be modified, 

the virtues should be retained without adopting the disadvantages 

of the proposals. The motion for new trial can be noticed 

after the reeeipt of the transcript, and the ease settled 

for the purposes of an appeal after the order denying the motion 

for new,trial. This might save a little time. 

Respeotfully submitted, 

City of Saint Paul 
Thomas J.m 
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CHAMBERS TELEPHONE 

354-2014 
* 3 % % 

RESIDENCE REDWOOD FALLS 

TELEPHONE 637-2060 

STATE OF MINNESOTA 
DISTRICT COURT, FIFTH DISTRICT 

CHAMBERS AT NEW ULM 

NOAH S. ROSENBLOOM 
JUDGE 

May 26, 1967 

Hon. Oscar Knutson 
Chief Justice 
Minn. Supreme Court 
St, Paul, Minnesota 

Re: Proposed Changes to Rule 33 MRCP 

Dear Justice Knutson: (&X,:* ,~ 

I enclose for filing 15 copies of a brief commenting on a portion of 
the proposed changes of the rules. The hearing procedure set up by 
the Court to consider these changes and the specific wording of the 
changes themselves did not come to my attention until yesterday. For 
some reason, West failed to send me a copy of the printed proposals 
when distribution was made several weeks ago. I have discussed my 
interest in this specific part of the proposed change with Justice 
Rogosheski this afternoon, He assured me my comments in written brief 
form could be appropriately forwarded and filed at this late date, 
Thank you for the opportunity so afforded me to express my viewpoint. 

Very truly yours, 

Noah S. Rosenbloom 

NSR:dm 
Enclosure 
Hon. Walter Rogosheski 



In the Matter of the Proposec:I ('1 .!;-, jr, the Rules of civil procedure 
For the District CWXI;S (If ~.il1: .; q . 

Brief in Opposition to ~~Q~cs,-:LI y 
under Rule 33. 

mir i2-q Written Interrogatories 

,,' 
- . 

At the June, 1962, State cm~:ci~~ t i cif2 
&proposal to change Rule 33 t!r! 

XI- tl+ NSnnesota State Bar &jsocig&ion 
.l i-1: I '. :.i:i scl3very 2))~ written interrogatoriei 

t0 tw0 sets compris,ing a maximurn of I$ xeparate questions was&opted. 
There was no discussion there ;~nd)'~ uel.ieve,.i.n~dequate discussion else- 

where of the effect of that change A memorandum setting forth my 
thinking writtan with a fellow pr-a~:titi.orsex was composed for submission 
to Bench and Bar in an effort to stimulate further thought and possible 
reconsideration. Bench and Bar kclked p:lbl ication. --.-... The memorandum 
read as follows: 

"Minority Report: The P.r(~psed Changes to The 
,.-"..-.* ,‘e.,. __-. -. +&.c: _ ?C ..Ci.~j-.l PFO.CG~.U~~ @p.. the ~:i +j ct. _ a ._ _ .-,-. __ , Courts Ha\Te Not Been JIdPCJi.l;-itely Considered, L " ' --'-'- '"'-: Le. 

--.a .---.%q.., _. _ -9 

,. ,' I <. 

..' "We are concerned that the! proposal to amend Rule 33 to re,&&-ict the 
scope of discovery upon wr-i tten interrogatories directed to.‘a.$arty 
was adopted by the Convention without any discussion, Casual conversation 
with many lawyers conzinced us this proposal ~JJ;~S adopted without realiz- 
ation of its implications and consequences. Stxn~ sf the 'most disturbing 
ixmplications w.ill be summarized herein, 

obtain techn.i c al. i nformat-ion fI:C!itl II ?e ~dverss-L?:.\j by aid of which experts 
consulted for t:he ~~I,YI)OS~J call ~GXIIII: J -1te :I r e 11. d~‘le coni- 1 us ;ion . It is 
doubtful such ixformatior! ccx L.Z ?;I: &t- ~~net!i ir; fifty i.nterrogatories in 
a case of real sub~tancc. In ti.l:\-ie : t-0 ob t -li, r-t dil 2ns~;es: responsive 
to what the pro,portent has in ,nir:/:i, ~.Jti,:Jd inter ix.J it0r.y pr‘ac<;.i ce requires 
precision Of lai--~,7~:4cje, simpli.c.i.ty of queSti0:1, 2nd elimination of ari\- 
biguity which so far rc:strirts !-1;e ~~::~pe of tA;1(3l -1ntcrrogatory as to 
require ;1 Larye rxlmtx?r of q!ies I- ! +x . It is 
interrogatories Lh :i cc~rnpli+:?tc(" x I 

: a-e that. the proponent of 
S cl.ijS t :iLf ! i ‘1 1 C&SC' c,Tuld cover.. the 

subject in f i. ftt:r separate .I ~AJ..;I : -i ,,:! qi;ti .:gt-i ()L>s. (3nt.l rvzed txxly review 
the transcripts of de’pCisit.i!>ns td~eii in like tl;~tters s often nfter 
interrogatories propowded and answeixzd, and note the number of folios, 

. indeed pages, of transcript reyui.~e?i to c3vez 2 sinyle minor point. 
Often a question must bP piit se~ex,~.I diff-ereni: ways before a responsive 
answer is obtained and doubt. resolxd. The CIxstioner in a deposition 
has the advantage of bcinq presc~t, able to re-phrase his question as 
required. He need not anticip,..t-t+ !3~3sible confusi0n or evasion as 
must the proponent of rin :i iz : 2:' .t:;:q.?t 3 CL?. LimitatiOn as to number of 
interroyatorles mCIkes as m:-ici~ 5~' 1st as <LII atkenpt: to I.i.m,i.t, bq blakst 
rule, the time to he consumed .in ;I L&cover-y dep>c;siti on upon oral ex&i.n- 
ation. 

-l- 



"Those who favor the change w(+:? t.}..,i 
application to the Court f01: ~2ut:?~9~-~ 

a Cm;_,l.c remedy is afforded um .' 
r.~( tc? propound further interrogator%*& 

The remedy is a snare and a delu:~i.~, 2 
!J@ylor, 329 US 495, 91 L, Ed. 451, 

The landmark case, Hicka\ajl, vs. 

could not inquire into counsel*s 
hid down the proposition that ona. 

under the Federal Rules. 
W~C:IC product in the discovery process 

That pl:inAple has been followed under t,& I 

Minnesota Rules, and, as enlaq:red i~n-3 construed over the yezufs, has 
cc+e to include the further ISCtCit..i'-~rt that one cannot obtain diecove;lSy ~: ': 
of the theories of a party's expt3X5. Let us suppose we desire leave f 
of the Court to propound further i-:lterrogatories, having exhausted tie ' 
limitation proposed. Part of our showing must necessarily include a ' 
review of prior interrogatories and an argument to the Court why furr&'.':.' 
interrogatories are necessary. But that very presentation will nece@~$,~ 
disclose to the Court and to ones opponent exactly the information 
grivileged under the Hickman rule. How could one convince the Couxt 

*' 

further discovery by interrogatories would be justified unlees, by 
., 

--Y' '; 
explication of ones mental work product and evaluation of the case, q ::' . 
of the theories of his experts, it was shown that the factual materi& I' ..:' 
already amassed is inadequate. arc we prepared to disclose the entire - 'i; 

"No limitation was proposed upon discovery by deposition on oral exm- ': 
:.; ation, As much burden upon counsel's time and that of his client ~a,& ~ 

be imposed upon an adverse party in such proceedings as by written 
interrogatories. No one has proposed that we piece the burden upon t&s I' 
person seeking discovery to justify his right to obtain it rather thm 
leaving the burden upon the party claiming to be aggrieved to obtain .,. “.;' 
relief. More to the point, discovery depositions cost money. Just a# :.:. 1 
the contingent fee is often justi.f.ied by the manner in which it afford '1 4: I. 
access to the Courts for those unable to pay large retainers to coun~@&~:$ 

i 80 the interrogator&-affords opportun.ity to litigants to obtain exte&&@~ 
discovery without the expensive burden of court reporting and similm, ?" 
co9 ts . When the Minnesota Rules were proposed, there were many who . 
said the discovery procedures would prove so expensive that only in~.We&s 1 
and others with unlimited expense funds at their disposal could m&e ',Lf,';.,,:F'lL 
effective use of them. The restri.cLion upon written interrogatoridw ',.,f 

I 

. 

. 

','But w have assumed that the ~ro~~n~znt of a interrogatory knows &a 
Information he seeks at the timcl 11:: 
already ascertained the gencr:;r:! t:!-, 

!~i'cp~unds his questions and has 
- 1 I T t 

procedure. Discovery proc+CIu.r~~ -, 
an3 direction of h&s discoveiy 

r f <' = 
We frequently don't know u~~t~l 

<-dfi.l~y involve 
,. ; (i. h :-e-i I sets of 

*fishing expeditions4 
interrogatories have 'I 

been propounded and answer~~~~i,, ,qi7.1t -ii 
must take. Often the kel' Cacr: ::. ; safe,.+.-. 

E!cti.on further inquiry cm md 

until discovery procedure .i.s w(~11 
LS be determined are not obvious . 

j j:.Tzytn\=ec-~. It is rare that this point will have been reached in tl;/c> sti:t.:; in" j.nter:royatories, 
'> 

will have that precise effect. Counsel able and willing to take tie "‘z~ 
time may obtain information by written interrogatories directed m w Y:"'~+, 
adverse party even though his client: cannot afford the;reportiw costs ; 
of a discovery deposition upon oral e'xamination sought for the ame .-,+y?; ..; !. ' .:, 
purpose. , +a: 

. 
a In the technical case against the multi-state bu 
happens that important witnesses are outside the ju 
identities of the pertinent agents of the corporati 

__, considerable discovery has produced a clear picture of 
_ rowucture and operating procedures; or the individuals 

' Iosqqrate organization having cognizance of the event 
con 

.A : in-rested or of the information with which we are 
, ' bs known by those agents whom we choose to depose. In 
.' 'situations, a series of written interrogatories direct@' 
. ‘r\'\ pg~~ty and served upon its counsel may be the only rnqan 

.,. we'knowledgeable witness, the cognizant personnel, or 
~~~.~~~~~~;~~~,~~~~tion of the objects or facts sought to be .disc@req j$$ : 

, . ,.&,~~' ~:~p, $: ~ ; t;rP'linit the Opportunity to obtain that infg;l;lsnWion$ 
1 . .,. , h> C:&$wa in the rule will effect. -2- 

'x , 
,,: ~;;;&~.:~; ": 'I> .,,. :, \.,'d‘ '. >_ . ,\ 
5 -'. _a ;, ',TS .,,.< ~ '.,.'.., ' "5; _ r,."& P ' , 1 ,' ,-i& 'yj, B: $,C$ ' '. .', . .: .q$& ..;";,A I 'd J ' ' .: 1 : .,' I . 



“A further conside:ration is thy:! ei-l"ect and nature of answers to 
interrogatories, Nho of the t-:J-iaJ. k,,ti- c:>f this State has not had the 
experience of obtaining pin C~ci!n-Lss li Qua;' flr0m &Y-I adverse witness in a 
deposition only to ha\Je thf: ,ti.itn~,?::< 
explanation which t&es the ht UI. 

come forth with an exculpatory 
,~:t WE the admission when1 the case 

comes to trial? It% not. :;c:j 62.5 ti-) tfo that with respect to an answer 
to an interroJatory, 'The ~1 SWCJL ‘ -L. .Y 
of the party and in Msck anA ~‘r!_: 0-1 

:?~e.ze under oath over the signature 
stj that it may be introduced into 

evidence i.f need Ix. The w?: tr-~f :;c <:;-i.i;r~~.~t so easily explain or evade such 
an answer once given. 

"Often times, too, fat tua.L mat.el .i.,: 1 w I X.1 come to light during the course 
of a deposition and a request wi.1.I ijc made for copies of documents or 
for specific details not imnxte4i<Ltc~1~C ;.~va:ilable at the time. such 
requests have a convenient W;I;Y' ~5 getting lost or ignored, 
reporter didn*t get the tr;lnsci*i.i;t. 

Perhaps U& 
W-L ZKKX~ enough before trial to &ff~rd 

the party ample time to provide tht~ information; or may& there is 8 
misunderstanding as to what WE reqtiested, 
a direct interrogatory specifi.cc-Cll.;y 

How much simpler to prom 
reqklesting the information undrtr a 

procedural rule x imposiny a c1~a.r time limit upon the adverse pwty 
within which the information must by: supplied. 1s it desired to cut off 
that opportunity? 

@'Lest it be thought this argument is framed exclusively from the vj.ew 
point of plaintiff's counsel, we point out that the interrogatory io M 
extxemly useful tool in several types of defense situations. In + 
defense to an accounting case, how can one obtain the necessary info-+ 
with which to prepare his defense without extensive '. 
udbe of interrogatories? 
the subject matter 

If the case involves any particular substaAc++k, 
simply cannot be covered in two sets 

&3t alane .fi.fty.. questions . . ,. 
ofAnterrq8~@~ 

Qr. I-et us -wmame 
in an action brought 

QUF ._.. die&., $c ..,: at,+$ks 
against him to collect-a bill, The action m 

brought by a collection agency whose name means nothing to hfm, Qr iC 
may involve a claim of such age that his inadequate records and failinig 
memory leave him at a loss to ascertain what it is all abouL The 
amount is often minor, such that it would not warrant deposition tec&aa~qtic 
for discovery purposes. One or two sets of simple short interrogatotiea .s 
may be required simply for the purpose of identifying the particular '- 
circumstances upon which plaintiff asserts the claim in suit. Only m, :, 
will one have sufficient information upon which to proceed further in @r ~ 
attempt to elicit facts useful and essential to his defense. That 
extremely effective tool available to the defendant in such an acti- 
will be severely limited under the proposed rule change, Yet such 
actions probably involve as many litigants as any other single type of 
legal proceeding in our State. 1s i.t desired that such parties be 
denied the full and effective use of discovery technique? 

#But, those favoring the change assert, we want to eliminhte the oppre+oi~ 
worked on a party served with voluminous and unnecessary interrogamr&q+i: 
Objections to interrogatories may be summarized under the headiw a;r.f _[ 
relevancep p rivilege, and propriety (this last is related to t&e fir~4$~+~~Si 
No undue consumption of time is required to dictate a set of ~UISWB~$L, -: 
to the most searching set of interrogator . 

. 

thought to be objectionable with the word 
'improper interrogatory*, or 'privileged*. There is no gre 
about these matters. Counsel are generally well aware what 
fall within, and what interrogatories fal 
Rule 37, as actually administered by our 
legitimately refusing to answer an interrogatory. 
in our areas of practice in which a party has been matqriablg; 
by a failure to answer an interrogatory where that failur6k 
good faith objection, as distinguished from evasion. 
evasion has been found, our Courts have contented 
imposition of costs upon erring counsel, 
would prejudice his client. 

-3- 
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"I#@ hw further thought has beer1 generated upon those matters, ux '.'.Y~ 
-X8 Of the trial bar of this state should give further cmefuk 
cx%m~deration to the problem. 

.~ ;‘;: 
We believe the proposals which have 

be.m recommended are untimely tilci unfortunate, 
functioned since 1938 

The Federal yules h&v,@ :?.$$ 

$@scov~y in +-be m@mer now 
Tn fact; when a 

Pixie-Cola 
position, 

The 1946 amendment t0 those rules explicitly rejected the minority vi&': li. 
by changing the federal rule to i.nclude the Language, 

: L /, 4 .I . i 
)* * * The number of interro~~at.ccies or sets of interrogatories .- :' 
to be served is loot limited ex.:ep't as justice requires to pro- ':. 
tect the party from annoy;ltncf-', expense, embarrassment, or 

A,.,: ~G+ %lj& 
oppression. * * *z 

* . . . '_. i 
"The resulting version of feder;Cl 

:* 
rule 33 .-is substantially that now '~: C 

in force in Minnesota at this time, , ? 
' : 

"Let us not discard or emassulatc SC) useful. t: tool. At least, let aq 
not do SO without full and sear.cA.i.m-: 

',: 
disc11sSivr1 of the issues involvea. .2 

we hope interested counsel will ,)-iv!< ,the matter- further thought ab M *zi 
when, and if, this recommend:iti.on .is lzonsidered by the Court, that hod 

f 
%‘y; 

will have all sides of the questl.on ixesented to it. 1 t is a matter 
surprise and regret that thtz Ear Ctxivention di.d not. 

.q "T' 'Ef 
7.. ,'."A ,. '3; :<$ 11 . . . ;* . . 

"Respectfully submitted 
I , 'T“ ., .;i! r',, * 

Rrlbert G. Johnson, Willmar, Minnesota .. +- I, I. .'*~ :" gj . i 
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_ >. '$1 
. .,.,+;' . , . _' 33 (5). Xnterrogatories may relate to any matters which can be inquir(Ed"!: 

' '- ,,, _ into holder Rule 26.02 and the answers maya be used to the same extmt ;as",' 
provided tin Rule 26.04 for the use of the depasition of a party. fnter- -1: 
yogatories may be served after a deposition has Geen taken, and a depo$fLL 
tion may be sought <tfteY interroyatories have !xen answered, but the cc$wt 
on motion of the withesses or the party lintexm:,+:t~d, may make such pro- ' 

N@w Ulm, Minneso&L 
May 26, 1967 

Distribution: 
Oiriginal EL 14 cu!piF:s 
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LAW OFFICES LAW OFFICES 

ROBINS, DAVIS SC LYONS ROBINS, DAVIS SC LYONS 

MINNESOTA BUILDING MINNESOTA BUILDING 

ST. PAUL 55101 ST. PAUL 55101 MINNEAPOLIS MINNEAPOLIS 

TELEPHONE 224-5884 TELEPHONE 224-5884 RAND TOWER RAND TOWER 

WASHINGTON, D. C. WASHINGTON, D. C. 

June 5, 1967 June 5, 1967 815 CONNECTICUT AVE. N. W. 815 CONNECTICUT AVE. N. W. 

The Honorable Oscar Knutson 
Chief Justice, Supreme Court 
Minnesota State Capitol 
Saint Paul, Minnesota 

Re: Proposed Rules of Civil Procedure 

Dear Justice Knutson: 

The argument before the Supreme Court on June 1 dealing with Rule 
33 appeared to inadequately cover the respective issues. I have no 
objection to any provision in Rule 33 except the limitation of the 
number of interrogatories a party can serve. 

There is no justifiable reason in most cases to limit the number of 
questions an advocate can ask of his adversary in order to adequately 
prepare his case for trial. It is only in the exceptionally few cases 
where counsel serves extensive interrogatories for the purpose of 
harassment only that a rule of this nature would fairly come into play. 
In product liability cases, breach of contract actions, and other actions 
of similar character, it will normally be essential to ask over 50 
interrogatories to adequately prepare a case for trial. Rule 33 (1) 
puts an unjustified burden upon counsel preparing such a case. Quite 
often counsel will not be able to show “good cause” for answering 
numerous questions in that he has no idea what the answers may be. 
Yet, with the benefit of the answers and his expert’s advice, liability 
may be established from these interrogatories. 

The rule in effect penalizes the vast majority of attorneys who are 
preparing their cases rather than penalizing those few counsel who 
send interrogatories for the purpose of harassment only. The 
theory behind the rule is a good one but the method of obtaining the 
goal is in my humble opinion a poor choice. 

I 
P”--. 

I 
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The Honorable Oscar Knutson 
Page 2 
June 5, 1967 

I respectfully suggest that a better method of obtaining the desired 
result is to require the party receiving interrogatories to move to 
quash the interrogatories and to grant to said moving party, if he 
prevails, costs and attorneys’ fees. Such a provision, which is 
similar to the present Rule 37.01, although inapplicable to this 
situation, should stem the practice by those few practitioners that 
abuse the privilege granted to them by the rules. 

In making this suggestion, I am cognizant of the extensive printed 
form interrogatories some defense counsel use. Although this will 
require me, doing predominantly plaintiffs’ litigation, to make the 
required motion, such instances are rather few and far between. I 
feel that the proposal I make is sufficient to satisfactorily handle 
such forms. 

Rather than make extensive reference to the arguments dealing with 
Rule 35, please allow me to state that the position taken by Mr. Hvass 
and Mr. Robins at the hearing of June 1, 1967, appears to me to be 
equitable and just;if the medical privilege is waived, it should be 
waived by everyone. 

I appreciate the opportunity of submitting this short memorandum 
and hope that it will be of some benefit in the Court’s deliberations 
on the issues involved. 

Very truly yours, 

ROBINS, DAVIS & LYONS 

SEK: blg 



STATE OF MINNESOTA 

IN SUPREME COURT 

5 3 
. . . ..*.. ,,,,..... ..u”-- 

..-*: 
a?” y”E”“. !% 

In the I@& of :~Rule$of 
pleadingi, F&vi& & ‘k’ 

to Procedur;a’, in Civil Acjt; ” ns 
,+nc ” F;“s;: 

In the M$tter of ‘$ule$$f 
Civi 1 Appe f’late Pfoced$rk 

.: _I ’ 

OBJECTION TO PROPOSED RULES AND 
NOTICE OF MOTION TO SET ASIDE ALL 
PREVIOUS ORDERS ENACTING BY COURT 
ORDEljI RULES OF CIVIL PROCEDURE IN 
AND FOR THE DISTRICT AND MUNICIPAL 
COURTS OF MINNESOTA 

Comes now, Jerome Daly, a citizen of the United States of America and the 

State of Minnesota and &member of the Attorneys Bar of the Supreme Court of the 

State of Minnesota; pursuant to the Constitution of the United States, the Constitution 

of the State of Minnesota and the Declaration of Independence your petitioner 

respectfully petitions and moves the Court as follows: 

1, Pursuant to the Order of this Court dated March 29,1967 your Petitioner 

requests to be heard in Oral argument in opposition to the adoption of the pLqsd 
--- p-rml*r*CslB1Ull.*3h -l_law_ll-*,.(~./* II .ll‘-‘l”P 
reles and on application to set aside all previous Orders placing said rules into 

- -=----‘---“---~~~’ .?%A ‘*^_ “,, 1 __“,” ,_,, _ ., l_.Lj.. ,. I ../, 8 _‘ ,‘,,. ._““,_) - -. -. “/.,,d 
effect for any purpose. 

“1. “,*:, I,lj, - 

2. Petitioner claims and will assert that all the Rules, proposed or otherwise, 

are unconstitutional upon the fillowing grounds: 

A, That Minnesota Statutes Sections 480 et al are unconstitutiofllas they 

constitute an unconstitutional del,egationo of legislative power upon the Judiciav 

and the Minnesota State Bar Association. See Dunnell Sec. 1597, Art. 6 Section 14, 
Minn. Const, 

B, That previous Order enacting the rules of Civil procedure constitute 

an unconstitutional assumption of legislative power by the Judicial Branch of the 

Government of Minnesota. See Dunnell Section 1595. Article 3, Minn. Const. 

C, That the present proposed rUles and previous rules are an attempted exeeies 

of political power by the Judicial branch of the Government of Minnesota. See section 

1588 Dunnell, See Sections 219 to 227 16 Am Jur 2d page 461 thru 475. 

D, That the said proposed Order and all previous Orders are attempts to 

abolish Statutes of this State enacted by the legislature by Court Order, an 

impossibility. Cook Vs. Iverson 108 Minn, 388, Curryer v. Merill 25 Minn. 1, 

See More especially 16 Am Jur 2d Section 225. Communist Party v. Subversive Activities 

Control Board, 367 U.S.1 and 6 Led 2d. 625. Also Art. 6, Minn Const. The jurisdiction 

of the supreme Court is limited to “Cases” 

i’ 
.I .- C P--- 



STATE OF MINNESOTA 
I 

IN SUPREME COURT 

IN RE PROPOSED AMENDMENTS TO RULES 
OF CIVIL 'PROCEDURE FOR THE DISTRICT 
AND MUNICIPAL COURTS 

AND 'BRIEF 
I 

IN RE PROPOSED RULES OF CIVIL 
APPELLAfSE PROCEDURE 

This -Brief is an opposition to Rules and in support of Motion 

to set aside all previous orders. 

M.S.A. 480.0.51 through 480.057 author,izing the Supreme Court 

to regulate pleading, practice, and procedure .in the Courts, of this 

State are unconstitutional. .4 
&o.a~/~ew~ 

.At the time of passa enMinnesota 

Constitution Article VI., Section 14 read as follows: 
I 

"Legal Pleadings" 
"Sec. 14. Legal pleadings and proceedings in the Courts of 

this State shall be under'the direction of the legislature. ** 
The term direction as used in this constitutionai provision 
is defined by Webster as "a making straight; act of directing; 
a directing; management; control'." 

Minnesota Consf;itulziofi, -Article VI* &ct&on I, proviaes as f,&lowa,t 
"Section I. The judicial power of the state is hereby 

vested in a Supreme Court, a District Court, a probate court, 
and such other courts, minor judicial officers and commissione 
with jurisdiction inferio'di, to the district court as the legis- 
lature may establish." 

It is observed that the Constitution only vests a judicial 

power in the Supreme Court. Judicial power is defined in law 

dictionary as follows: 

"The authority vested in the judges or courts, as disting- 
guished from that vested in other departments of government. 
That power by which judicial tribunals construe the constitu- 
tion, and laws ,of the United States, 'or of .the states, and 
determine the rights of parties, and application of the laws." 

It is further to be noted that the Supreme Court according 

to the Constitution is a completely independent and separate Court 

from the District Court. It is also to be noted that the Supreme 

Court as compared to the District Court is a Court of very limited 

jurisdiction. Bee Article VI, Section 2, which states as follows" 

"The Supreme Court . . . shall have original jurisdiction 
in such remedial cases as may be prescribed by law and 
a$@&l&%te jurisdiction in all cases ,but there shall be no 
trial by jury in said court." 



. 

I r I i 

It is to be noted from this Constitutional provision that 

the Constitution only grants to the Supreme Court jurisdiction in 

certain specified "cases." The word case has been defined in the 

law dictionary as follows: 

"CASE. A question before 'a court of justice. 88 Ill. App.19:. 

Any state of facts which furnishes occasion for the exercise 
of the jurisdiction of a court of justice or any question 
contested before 'such a court. 257 Ill., 55. 

A subject on which the judicial power is capable of acting 
and which has been submitted to it by a party in the form 
required by law. 88 ,111. App. 199. 

A question contested before a court of justice; an action or 
suit at law or in equity. 1 Wheat (U.S.) 352; 4 Iowa, 152." 

It must be born in mind and there can be do doubt under our 

State and Federal Constitutions, all sovereign power is ves.ted in 

and consequently is derived from the people. This is born out by 

the Constitution of the United States, Amendments 9 and 10, 

"Art. IX The enumeration in the Constitution, of certain 
rights, shall not be construed to deny or disparage others 
retained by the people:" 

Art. X. "The powers not delegated to the United States ,by 
the Constitution, nor prohibited by it to the States, are 
reserved to the .States res.pectively, or to the people." 

and also Article I, Section 1 of the Minnesota Constitution, which: 
is as follows! 

"Section I. Government is instituted for the security, 
benefit and protection of the people, in whom all political 
power is inherentm together with the right to alter, modify 
or reform such government, whenever the public,good may 
require it." 

It is obvious that the framers of the Constitution intended 

that the people should vest each of the three branches of govern=, 

ment with .certain well-defined duties and obligations to be carried 

out by elected officers acting as their trustees and servants. 

This is obvious ,from an examination of Article III, Section 1, 

which is quoted as follows: 

"Section 1. The powers of government‘shall be divided into 
three distinct .departments ,--‘ legislative,. executive, and 
judicial; and no p&&son or' persons belonging to or constitu- 
ting one of these departments shall.exercise any of the powers 
properly belonging to either of the others, except in the 
instances expressly provided in this constitution." 

From a case in point and setting out the necessity of a 

separation of ,powers in government .and the purpose of the separation 

I -2- 
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of power is State ex 'rel: v. Brill, ,100 Minn: 4'99, where it is 

quoted as follows: 
I 

"(a) The tendency to sacrifice established principles 
Of constitutional government in order to secure centralized 
control and high efficiency in administration may easily be 
carried so far as to endanger the very foundations upon 
which our system of government rests. That system, devised 
and elaborated with infinite care and wide knowledge of 
history and political theory, 
fundamental principles. 

rests upon certain conceded 
The structure which was erected is 

not simple. It is complex; 
pendent. 

the parts interrelated and de- 
It was deliberately framed and adopted for the 

purpose of effecting a change from the system which prevailed 
on the continent of Europe'and to a certain extent in the 
colonies, and which had earnest and skillful advocates among 
political writers much as John Milton in England, Turgot in 
France, and Franklin in America, who 'argue,d for a sovereign 
legislative body, in which all political 'power should be 
ve Wed. But the people were not willing to trust everything 
to a single person or collection of persons. They had heard 
that a wise and benevolent despot in the best of all possible 
rulers, but they had learned that rulers are not always wise 
and benevolent. A single legislative body, with full control 
over executive and judicial'action, was to their minds as 
full of possible danger as a single despotic ruler. They wer 
unwilling to trust any man or body of men with the uncontroll 
exercise of all the powers of government. 

Constitution-making began with the states and culminated 
in the constitution ,of the nation. The idea that the powers 
of the government should be distributed-among different bodie 
of men had taken possession of the minds of'the states - 
men and people of the formative period. They were familiar 
with the contrary theory, 
writers in which sy+ 

and with the works of the political 

believed,, with 'Paley; 
8 wtgre a.dvocated. But they ~"ji%%ji."$;L '&&tim of a ,fr,ee s',j.atd i* 

that the law should be made by one set of men and administere 
by another; in other words, 
character be kept separate. 

that the legislative and judicial 
When these offices were united 

in the same .person or assembly, particular laws are made for 
particular cases, springing oftentimes from particular motive 
and directed to private ends. Whilst they are kept separate, 
general laws are made by one body of men without foreseeing 
whom they may affect; and, when made, they must be applied by 
the other, let them affect whom they will. They had read in 
Montesquieu's Spirit of Laws that 'when the .legislative 
and executive powers are united in the same person or in the 
same body of magistrates there can be no liberty. *** Again; 
there is no liberty if the judiciary power be not separated 
from the legislative and executive., Were it joined with the 
legislative, the life and.liberty qf the subjects would be 
exposed to arbitrary control, for the judge would be then the 
legislator. Were it joined to the executive power, the judge 
might behave with violence .and oppression. There would be' 
an end of everything were the same man or the same body *** 
to exercise those three powers,. that of enacting laws, that 
of executing the public resolutions and 'of trying the causes 
of individuals.' Their Blackstone taught them that 'in this 
distinct and separate existence of the judicial power in a 
peculiar body of men, nominated indeed, but not removable at 
pleasure, by the crown, consists one main preservative of pub 
lit liberty, which cannot subsist long in any state unless th 
administration of common justice be in some degree separated 
from the legislative and also from the executive power.' 
Paley's Moral Philosophy, bk. 6, c. 8; Montesquieu, Spirit of 
Laws, bk. 11, c. 6; Blackstone, Comm. bk. 1, ,c. 7, p. 269 
(Hammond's Ed.)" 
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See also page. 52. of the same case. 

"'Each department of government,' said the court, 'is 
strictly confined within its appropriate sphere, and an 
attempt to exercise any power properly belonging to either of 
the other departments is not only unauthorized', but positive1 
forbidden." 

"In Re Senate, 10 Minn. 56 (78), a statute which authorize 
either branch of the legislature to call for the opinion of 
the supreme court, or any one of the judges thereof, was held 
unconstitutional. "The powers and duties of each department" 
said Mr. Justice McMillan, "are distinctly defined. The 
departments are independent of each other to the extent, at 
least, that neither can exercise any of the powers of the 
others not expressly provided for. *** This not only prevent 
an assumption by either department of power not properly 
belonging to it, but also prohibits the imposition by one of 
any duty upon either of others not within the scope of its 
jurisdiction; and "it is the duty of each to abstain from and 
to oppose encroachments on either,' Any departure from these 
important principles must be attended with .evil." 

"We have not discussed the policy of imposing other than 
judicial functions upon the judiciary, but it is apparent tha 
the founders of our system of government intended to confine 
the courts to their judicial duties, and thus prevent them 
from becoming involved in the turmoil of political life. The 
disposition' to impose .such nonjudicial functions upon the 
judges is manifestly due to the public confidence in their 
fairness and disinterestedness, and to the belief that they 
will not be influenced by selfish, unworthy, or partisan 
motives. It is possible that for a time the public would be 
benefited by the performance of such functions, by the court, 
but the inevitable result in the end would be to lessen its 
efficiency and prestige as the guardian and conservator of th 
constitution and laws and the rights of individuals.under.the 
law." 

See also Lauritsen v. Seward, 99 Minn. '313, where this court 

has gone to great lengths in its discussion on the subject of the 

jurisdiction of the supreme court as granted by the constitution. 

The Rules of Civil Procedure are unconstitutional for the 

following reasons: 

1. The Supreme Court has only appellate jurisdiction over 

the District Court and is a completely and entirely separate court 

and had no power under the constitution to control the action of 

the Dis,trict Court in any way, shape, or form, except where there 

is a disputed case properly pending before the court. 

2. The Supreme Court is powerless to abolish an act of the 

legislature by court order or otherwise the best they can do is 

declare it unconstitutional. 

3. The statutes in question attempt to delegate> upon the 
>s. ,& i.i :". 

Supreme Court a legislative power contrary to the constitution. 

-4- 
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4/ The Rules of Civil Procedure tend to break down our system 

of government in that it is the law that the Court may waive a 

rule or enforce it as it .sees fit. See Dunnell's Digent Section 

2773. This gives. the judge option to enforce a rule or waive it, 

It makes the judge the lawmaker it the time as to the vital questi 

of procedure in due Process ,of Law and gives ,the Judge the arbit- 

rary authority to act sn whim and caprice. 

The evil thing about the rules is that a Court can enforce 

it or not as it sees fit. It does not have the fixed authority of 

a statute for the reason that .any Court can waive its rule which 

gives it an arbitarry authority Bo act on whim and caprice. The 

Court can waive its rule or enforce it as it wants to. As a matte 

of due process of law, we do not have a rule of law but a rule of 

men. This destroys our form of government in that we have a 

dissolution of. constitutional government. We do not have a 

government of law but a government of men. 

The .judges personal inclination determines his action. If 

he decides to waive a rule, he waives it. If he does not want to, 

he does not. It is not a matter of decision. It is a matter of 

inclination. 

The evils which are inherent in such a course of action that 

is being undertaken presently by the Supreme Court regulating the 

pleading, practice, and procedure in the courts of this state are 

obvious on a moment's reflection. 

The impropriety of a Judge or group of Judges or Court, 

especially one of last resort .in abolishing the statutes of this 

state securing substantive due process of law procedural rights, l 

setting up others under the guise of a court rule which matteres, 

in the natural sequence of events, necessarily comes before the 

court for adjudication, immediately suggests itself. The Court i 

now called upon to rule upon its own legislation. 

In further support of our position that the Supreme Court 

cannot abolish MSA 595.02 :by legislating a Court rule see Bloom v 

American Express Co. 222 M at' 256 where it is stated -- 

-5- 
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'Minn. Const. Art. 6 Sec. 14 Provides: "Legal pleadings 
and proceed'ings in the Courts of this State shall be under 
direction of' the legislature." 

t 
Under that provision there 

can be no doubt that as to ,procedure .the legislature must 
first act to create the necessary statutory directives. No 
other department of government has such power. A constitu- 
tional grant of power to one of the three departments of 
government, 
others." 

and thereby so designated, "is a denial to the 

See also 2 Minnesota Statutes Annotated: 
112. Judicial power, definition of "Judicial power" is the 

power that adjudicates upon the rights of persons .or propert 
and to that end declares, construes, and applies the law. In 
re Hunstiger, 1915, ,130 Minn. 474, 153 N.W. 869, rehearing 
denied 130 Minn. 538, 153 N.W. 1095. 

116 - Interference with Legislative Department 
"Under the Constitution, 

entirely with Legislature, 
initiative in legislatinn lies 

and judicial branch may not 
interfere with .iegislative power except .in cases involving 
police power in any other way .than by passing upon constitu- 
tionality, as ,of time of enactment of laws.' 
1945, 220 Minn 486, 19 N.W.. 2d 914." 

Smith v. Holm, 

111. - Judiciary, Independence of: 
"The judicial and executive departments are made distinct 

and independent by this section, and, as neither is respon- 
sible to the other for the .performance of its duties, so 
neither can enforce .the .performance of the duties of the othl 
Rice v. Austin, 1873, 19 Minn. 103 (Gi1,.74). 

123. Political questions 
"Courts have nothing to do aith wisdom 'or expediency of 

statutes, and the remedy for unwise or inexpedient legislatic 
is political and not judicial. 
N. W. 2d 850.' 

Hickok v. Margolis, 1946, 22 

"When litigation properly pres.ents questian whether pro- 
posed administrative action of executive or administrative 
official is within law, constitutionalbr statutory, both 
subject of inquiry and function of decision are automaticall: 
removed from field of executive to that of judicial, but, 
if question is political rather than legal, courts will not 
determine it. 
N.W.: 5. 

Rockne v.. Olson, 1934,. i91 Minn. 310, 254 

Dated May 31, 1967 

Respectf.ully submitted, I 

Attorney at 'Law' 
28 East.Minnesota Street 
Savage, Minnesota 

SEE AT41PACHED PAGE on Constitutional Law - AM JUR 
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See an excellent statement of Constitutional Law on the effect of.unconstitu- 

tionality, AM Jur 2d Section 177 on Constitutional Law: 

D. Effect of Totally or Partially Unconstitutional Statutes 
1. Total Unconstitutionality 

#177. Generally 
?The general,rule is that unconstitutional statute, though having the form 

and name of law, is in reality no'* law, but is wholly void, and ineffective fo: 
any purpose; since unconstitutionality dates from the time of its enactment, 
and not merely from the date of the decision so branding it, an unconstitution' 
al law, in legal contemplation, is an inoperative as if it had never been 
passed. Such's statute leaves the question that it purports to settle just as 
it would be had the statute not been enacted." 

"Since an unconstitutional law is void, 'the general principles follow that 
it imposes no duties, confers no rights, creates no office, bestows no power 
or authority on anyone, affords no protection, and justified no acts performed 
under it. A contract which rests on an unconstitutional statute creates no 
obligation to be impaired by subsequent legislation." . 

"NO one is bound to'obey an unconstitutional law and no courts are bound to 
enforce it." 

"A void act cannot be legally inconsistent with a valid one. And an uncon- 
stitutional law cannot operate to supersede any existing valid law. Indeed, 
insofar as a statute runs counter to the fundamental law of the land; it is 
superseded thereby. Since an unconstitutional statute cannot. repeal or in any 
way affect an existing one, if a repealing statute is unconstitutional, the 
statute which it attempts to repeal remains in full force and effect. And 
where a clause repealing a prior law is inserted in an act, which act is un- 
constitutional and void, the provision for the repealof the prior law will 
usually fall with it and will not be permitted to operate as repealing such 
prior law." 

"The general principles stated above apply to the constitutions as well as 
to the laws of the several states insofar as they are repugnant to the Consti- 
tution and laws of the United States. Moreover, a construction of a statute 
whi'ch brings it in conflict with the'constitution will nullify it as effect- 
ually as if it had in express terms, been enacted in conflict therewith." 

See cases cited. 
-, ----- .-.--- _-__ __^ ,.._ M -_- -- q--w.- -_- --.. __& ,L_._.,._ _.._.-,. . .-- - _ ____ -_-- -_- __ . .._.. ,.- .---------.--r ---.em.__l---____ I_ __.____-.____ __- , 

'PAGE 7 of Brief - submitted by Jerome Daly I 
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AMOS 5. DEINARD 
BENEDICT DEINARD 
MELVIN H.SIEGEL 
SIDNEY LORBER 
SIDNEY 6ARROWS 
,RENE SCOTT 
HAROLD D. FIELD.JR. 
ALLEN I, SAEKS 
MORRIS M. SHERMAN 
RONALD H.USEt.4 
GEORGE F. REILLY 
THOMAS J.SO”IER 
DAVID N. cox 
STEPHEN R. PFLAUM 

LAW OFFICES 

LEONARD, STREET AND DEINARD CABLE ADDRESS 
616 FARMERS & MECHANICS BANK BUILDING “LEOND MINNEAPOLIS” 

520 MARQUETTE AVENUE GEORGE 6,LEONARD 

MINNEAPOLIS, MINNESOTA 55402 1672-1956 

ARTHUR L.H.STREET 
TELEPHONE 333-1346 1677-1961 

AREA CODE 612 

Miss Mae Sherman 
Clerk of the Supreme Court 
State of Minnesota 
St. Paul, Minnesota 

Re: Proposed Changes to The Rules of Civil Procedure 

Dear Miss Sherman: 

Pursuant to the Order of Chief Justice Knutson dated March 29, 
1967, the undersigned wishes to file the following comments with respect 
to some of the Proposed Changes to The Rules of Civil Procedure in the 
District Courts. 

Proposed Rule 33(3) contains no provision for extending the time 
in which to file notice of hearing with respect to objections to interroga- 
tories. It should be noted that proposed Rule 33(2) provides that the court 
may enlarge'or shorten the time with respect to answering interrogatories. 
I respectfully submit that provision should also be made for enlarging the 
time for noticing the hearing on objections to interrogatories. Often there 
will be other avenues open to obtain the information desired, e.g., deposi- 
tions; until those avenues are exhausted a lawyer may not be able to determine 
whether it will be necessary to bring on a motion to compel answers to 
interrogatories. No useful purpose Is served by restricting the motion period 
to 15 days. Furthermore, with respect to Rule 33(2) and Rule 33(3), the 
practice of the Bar at the present time is to accept a stipulation of counsel 
with respect to the extension of time to answer interrogatories and to compel 
answers. It would be time saving both for lawyers and for the courts if the 
new Rules provided that reasonable extensions of time could be granted by the 
Court, or obtained on stipulation of counsel (in lieu of Order of Court). 

There are ambiguities inherent in proposed Rule 33(3). First, it 
is not clear whether Rule 6.02 is applicable to Rule 33(3). While Rule 6.02 
provides generally for thetienlargement of tfme, Rule 33(2) contains a specific 
provision with respect thereto which is limited in its terms to answering 
fnterrogatories. Since no provision is made for the enlargement of time for 
compelling answers to interrogatories or resolving objections to interrogatories, 
this may give rise to the inference that no enlargement of time can be obtained. 



Miss Mae Sherman MY 31, w% Page 2 

Second, Rule 33(3) is unclear as to whether it may be circumvented by allowing 
the 15 day period to run and then at some later date submitting the same 
interrogatory and moving to compel the answer after receipt of the same objec- 
tion. The Rule states that failure to serve the notFce constitutes a waiver 
of the right to require the answer but it is not clear whether the waiver is 
absolute for purposes of the entire discovery process in the lawsuit. For 
example, would the question be barred in a subsequent oral examination or in 
a motion to produce documents referred to in the original interrogatory? It 
would be helpful if this ambiguity were resolved in the Rule itself. 

Yours truly, 

LEONARD, STRRETANDDEINARD 

MKS/jmh 



:ueuxxays ssg xeaa 

ZL9 3003 VlclV 
LOZO-EXE 3NOHd3131 

ZoVSS VLOSlNNIW ‘SlTOdV3NNI~ 

t13LN33 UVLS HAtION 

oklaitng llww3 slL 

N3llV ‘s E3Nl)l ‘NVWSIaM ‘SSVAH 

_^_ B3=“:o mvl c i ', 

snlxlclg *r XNVYJ 
NVWllClH ‘3 AtWo 

N3llV a3tlj 
ElNI)( ‘r Ltf35Ou 

NVWSllM IS 
SSVAH ‘I S’3lklVH3 





II I I , S 1 5967 

Sate of OlMnneeota, .IMAE SHERMAN’ 

lb Wpreme Uourt' CURK 

BRIEF IN SUPPORT OF AMENDING PROPOSED 
RULE 50.02(4) OF TEE MINNESOTAPROPOSED 

RULES OF COURT 

ROBINS, DAVIS & LYONS 
BY LAWRENCE ZELLFJ 

400 Rand Tower 
Minneapolis, Minnesota 

3393539 Hayward-Court Brief Prtg. Co., Mph, Minn. 55415 5593530 

‘? 



i 

!5tate of OlMtneeota, 
lln 5ugreme Gotart 

BRIEF IN SUPPORT OF AMENDING PROPOSED 
RULE 50.02(4) OF TEE MINNESOTA PROPOSED 

RULES OF COURT 

This brief is being submitted in accordance with the 
order of this Court allowing the filing of briefs and peti- 
tions setting forth the position of members of the State 
Bar regarding certain proposed amendments to the pres- 
ently existing Rules of Civil Procedure for the District 
Court. The scope of this brief will be directed to proposed 
Rule 50.02(4) 

The obvious purpose of the addition of Subdivision (4) 
to Rule 50.02 is to promote the efficient administration of 
justice by eliminating the possibilities of double appeals in a 
single action. It is intended to broaden the scope of appel- 
late review so as to enable the Supreme Court to act upon 
any and all matters which are relevant and pertinent to 
the appeal and to foster judicial economy and fairness.1 
In order to improve judicial efficiency in the handling of 
appeals rising out of rulings on blended motions for judg- 

IBy way of illustration, the provision in the last sentence of proposed Rule 
5O.Q2(4) clearly eliminates the inefficient and unjust procedure of 
double appeal that previously was necessitated in situations such as 
was presented to this Court in Connolly v. Nicollet Hotel, 254 Minn. 
373, 95 N.W.2d 657 (1959), on second appeal, 258 Minn. 405, 104 
N.W.2d 721 (1960). 
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ment n.o.v. or, in the alternative, a new trial, the Advisory 
Committee apparently intended to draft Rule 50.02(4) in 
a manner which would eliminate the inefficiency in judi- 
cial administration which has been created by this kourt’~ 

interpretation of its powers under M.S.A. 605.09. See Satter 
v. Turner, 257 Minn. 145, 100 N. W. 2d 6,60 (1960), and 
Gothe v. Murray, 260 Minn. 181, 109 N. W. 2d 350 
(1961). 

The problem confronting litigants in our courts as a re- 
sult of the holdings of Satter v. Turner, 257 Minn. 145, 
100 N. W. 2d 6*60 (1960), and Gothe v. Murray, 260 
Minn. 181, 109 N. W. 2d 350 (1961), is that, because 
of the provisions of M.S.A. 605.09 (Proposed App. Rule 
103.03), it is not possible to obtain judicial review of a 
trial court order conditionally granting a new trial when 
it is coupled with an order granting judgment notwith- 
standing the verdict. An injustice may thus be created if 
the trial court has erred or been arbitrary in conditionally 
granting the motion for new trial after ordering judgment 
notwithstanding the verdict. Under such circumstances, 
the appellant who appeals from the order granting judg- 
ment n.o.v., and is successful in obtaining reversal of that 
order, is without remedy before the Supreme Court to 
correct the arbitrary or erroneous action of the trial court 
in conditionally granting the motion for new trial. This inef- 
ficient and unjust situation exists because of the peculiar 
wording of M.S.A. 605.09 (Proposed App. Rule 103.03), 
which rigidly defines those circumstances under which an 
order granting a new trial, whether conditional or not, is 
appealable. See Note, Appealable Orders, Prohibition and 
Mandamus in Minnesota, 51 Mlnn. L. Rev. 115, 131 
(1966). 

‘? 



i 

3 

Because the Federal Courts are not hindered by any 
Federal Statute comparable to M.S.A. 605.09, the lan- 
guage of Federa! Rule 50(c) enables the federal appellate 
courts to efficiently review the conditional granting of an 
order for new trial on an appeal from the order granting 
judgment n.o.v. The key word in the federal rule which 
enables the federal appellate court to consider and pass 
upon the lower court’s conditional granting of a new trial 
‘is the word “otherwise”, as it appears in Rule. 50(c) as 
follows: 

“In case the motion for a new trial has been condi- 
tionally granted and the judgment is reversed on ap- 
peal, the new trial shall proceed unless the appellate 
court has otherwise ordered.” (Emphasis added.) 

In his treatise on the Federal Rules of Civil Procedure, 
Professor Moore analyzes the use of the term “otherwise” 
as follows: 

“This means, among other things, that the appellate 
court may reverse the grant of a new trial and order 
entry of judgment on the verdict. Or, it may remand 
the case to the trial court for the court to consider 
the motion for a new trial in light of the disposition 
by the Court of Appeals of the judgment N.O.V.” 
5 Moore, Federal Practice 2382 (2d ed. 1966). 

This explanation of the practice regularly followed by fed- 
eral appellate courts under Federal Rule 50(c) is also rec- 
ognized in the treatise on federal procedure by B,arron & 
Holtzoff, wherein it is stated: 

“And where an appeal is properly taken from a judg- 
ment notwithstanding the verdict, the appellate court, 

^. - 
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on holding that such judgment was erroneous, may 
also review the conditional order of the trial court, 
made pursuaant to Rule 50(b)? granting a new trial.” 
3 Barron & Ho&off, Federal Practice and Procedure 
Sec. 1302 (Wright rev. 1958). 

The Advisory Committee which drafted proposed Rule 
50.02(4) assumes that conforming the language of our rule 
to the language of the federal rule will result in the same 
practice being followed by our Supreme Court as is fol- 
lowed by the federal appellate courts. The fact of the mat- 
ter is that this is nothing more than a gratuitous presump 
tion on the part of the Advisory Committee and is no guar- 
antee to the members of the Bear of this state that such a 
change will, in fact, occur as a result of the adoption of 
the federal language. There is, no reason why the argu- 
ments accepted by this Court in Satter v. Turner, supra, 
and Gothe v. Murray, supra, would not have equal force 
and effect under proposed Rule 50.012(4). If this were to 
be the case, then the purpose and intent of the amendment 
as drafted by the Advisory Committee would be completely 
frustrated. 

It is possible to argue, of course, that M.S.A. 605.05 
(Proposed App. Rule 103.04) will eliminate the inequity 
previously existing under 605.09, on the grounds that in 
those situations where there has been arbitrary or errone- 
ous action by the trial court “the interests of justice” will 
require appellate review of the order conditionally grant- 
ing a new trial. While this argument has a great deal of 
merit and pursuasiveness,2 it nevertheless fails to completely 

2This argument has already been presented to the Supreme Court in the 
case of McCormuck v. Hankscraft Co., Inc., File Number 39627, which 
is presently under consideration. See Appellant’s Brief p. 99. 



conform our practice to that presently existing in the fed- 
eral courts. Even assuming the validity of the argument 
under 605.05 (Proposed App. Rule 103.04), an appellant 
seeking reversal of an order conditionally granting a new 
trial would have to bear the burden, on a case-by-case 
basis, of establishing before this Court that “the interests 
of justice” require appellate review of the conditional or- 
der. If certainty in the law is desirable, the ,practice of 
determining the reviewability of an order conditionally 
granting a new trial on a case-by-case basis, depending 
upon the particular equities involved in each instance, is a 
step in the wrong direction. 

The basic purpose of this brief is to demonstrate that 
the ambiguity and uncertainty presently existing as to 
whether an order conditionally granting a new trial can 
be reviewed on appeal may be easily eliminated by slightly 
modifying the language of the Rule 50.02(4) as proposed. 
It is possible to achieve with certainty the desired goal of 
the Advisory Committee3 and eliminate the necessity of an 
appellant relying upon an argument grounded on the pro- 
visions of M.S.A. 6Q5.05 (Proposed App. Rule 103.04) by 
a slight alteration of the proposed language. This petition- 
er respectfully suggests that proposed Rule 50.02(4) be 
altered to read as follows: 

sAlthough the Advisory Committee comment to proposed Rule 50.02(4) 
seems to be an indication that the Committee desires to provide appel- 
late review of an order conditionally granting a new trial, the rule as 
worded contains sufficient uncertainty so that an able and competent 
appellate lawyer could easily argue that “the new rules make no change 
in practice in this area.” See letter of May 31, 1967, to Petitioner, copy 
of which was forwarded to the Honorable Oscar R. Knutson. 
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PROPOSED RULE 50.02(4): 

If the motion for judgment notwithstanding the ver- 
dict is granted, the court shall also rule on the mo- 
tion for a new trial, if any, by determining whether 
it should be granted if the judgment is thereafter va- 
cated or reversed, and shall specify the grounds for 
granting or denying the motion for a new trial. If the 
motion for a new trial is thus conditionally granted, 
the order thereon does not affect the finality of the 
judgment. In case the motion for a new trial has 
been conditionally denied or granted for my reason, 
eith~ pity on appeal may assert error in that order; 
and if the judgment is reversed on appeal, subsequent 
proceedings shall be in accordance with the order of 
the appellate court. (Suggested changes in italics.) 

It is submitted that, if the rule is so worded, there will 
be no question of this Court’s power, on an appeal from an 
order granting judgment n.o.v., to consider and review a 
conditional order which either grants or denies a motion 
for a new trial. The establishment of such procedure in 
no way limits or affects the present provisions of M.S.A. 
605.09 (Proposed App. Rule 103.03), inasmuch as the 
procedural rule merely broadens the scope of review with- 
out in any way or manner affecting the question of appeal- 
ability of the order. There is no question but that the Su- 
preme Court may,. on appeal from an order granting 
judgment n.o.v., review an order conditionally denying a 
motion for a new trial. In the interests of fairness, equity, 
and the efficient administration of justice, this Court 
should have the clear and unequivocal power to act in the 
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same manner regarding an order conditionally grating a 
motion for a new trial. 

Respectfully submitted, 

ROBINS, DAVIS & LYONS 
BY LAWRENCE ZELLE 

400 Rand Tower 
Minneapolis, Minnesota 
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May 15, 1967 

. 

Miss Mae Sherman 
i 

Clerk of the Supreme Court 
State Capitol 
St. Paul, Minnesota 

Re: In the Matter of Rules of Pleading, 
Practice and Procedure in Civil Actions 

and 
In the Matter of Rules of Civil Appellate 
Procedure 

Bear Miss Sherman: 

I would like the 
to the proposed amendment t 

in opposition 

June 1, 1967 in the above entitled matter. 
would be sufficient for all 1 have to say on the subject. 

I will be filing a Brief with your office on or before 
May 20th. 

Yours very truly, 

DOHERTY, RUMBLE & BUTLER 

FC:eha 

By : 
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STATE OF MINNESOTA 
In Supreme Court 

IN THE MATTER OF RULES OF PLEADING, 
PRACTICE AND PROCEDURE 

IN CIVIL ACTIONS 
and 

IN THE MATTER OF RULES OF CIVIL 
APPELLATE PROCEDURE. 

BRIEF 

The Supreme Court Advisory Committee has recommended 
an amendment to Rule 26.02 by the addition of the following 
language : 

“In any action in which there is an insurance policy 
which may afford coverage, any party may require any 
other party to disclose the coverage and limits of such in- 
surance and the amounts paid and payable thereunder and 
under Rule 34 may obtain production of the insurance pol- 
icy; provided, however, that the above provision will not 
permit such disclosed information to be introduced into 
evidence unless admissible for other reasons or upon other 
grounds.” 

We respectfully urge that this proposed amendment to 
Rule 26.02 should not be adopted. 

It is basic that there must be some connection between the 
information sought by discovery and the action itself before 
such information becomes discoverable. The coverage and 



limits of an insurance policy is not information that consti- 
tutes admissible evidence nor is it information that leads to 
the discovery of admissible evidence in the ordinary case. 

The opinion in the case of Jeppesen vs. Swanson (.1955) 
243 Minn. 547, 68 N.W. (2) 649, by this Court is probably 
as authoritative a statement and as carefully considered an 
opinon on this subject as has been written. 

This case holds that the right to inspect a policy of liability 
insurance on defendant’s truck is not within the scope of dis- 
covery afforded by Rule 34. The opinion carefully reviews the 
cases then written on the subject and discusses the basis of the 
discovery rules and the purpose they were intended to serve. 

It is respectfully suggested that a careful review of this 
opinion would be more instructive, more helpful and less 
burdensome to the Court on the question of whether to adopt 
this proposed amendment than any elaborate or lengthy brief 
that could be submitted. 

For the reasons set forth and discussed in that opinion, we 
believe that the proposed amendment should not be adopted. 
As stated at page 562 of the opinion, “. . . we should not 
emasculate the rules by permitting something which never 
was intended or is not within the declared objects for which 
they were adopted.” 

2 

Respectfully submitted, 

FRANK CLAYBOURNE 
DOHERTY, RUMBLE & BUTLER 
E-1000 First National Bank Building 

St. Paul, Minnesota 55101 
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#JJ+$&* NORD AND WEBSTER 
ATTORNEYS and COUNSELORS at LAW 

340 Minnesota Building 
Saint Paul, Minnesota 

DAVID W. NORD 
BRUCE A. WEBSTER 
TERENCE P. BRENNAN 

May 19, 1967 

Miss Mae Sherman 
Clerk of Supreme Court 
State Capitol 
Saint Paul, Minnesota 55101 

Telephone 
222-7477 

Dear Miss Sherman: 

be hearsi ~~~~~~ ” “I. .<,a% aa% reme Court on the subject 
3. I believe that before the actual hear- 

ing date there will be a number of others associated with me. 

Very truly yours, 

NORD AND WEBSTER 

David W. Nord 



DONALD W. DUNN, Executive Director 

mrnnesota hosprtd aSsocwtIon Inc. 
ROOM 203, 720 WASHINGTON AVENUi 

- - 
SOUTHEAST l 

(612) 331-5571 
MINNEAPOLIS, MINNESOTA 55414 

May 19, 1967 

Clerk of the Supreme Court 
State of Minnesota 
State Capitol 
Saint Paul, Minnesota 

Dear Sir: 

In accordance with the Order of the Court dated March 29. 1967- 

This proposal has just come to the attention of the Association. 
Our attorney is out of town. Details relating to our position 
in regard to the proposed rule will be forwarded next week. 

Thank you for your attention to this request. 

Sincerely yours, \ 

Donald W. Dunn 

DWD/h 
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GEOFFREY J. MAHONEY 

RICHARD P. MAHONEY 
THOMAS E.DOUGHERTY 
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. i I 

MAHONEY AND MAHONEY 
ATTORNEYS AND COUNSELORS 

FIRST NATIONAL BANK BUILDING 

MINNEAPOLIS, MINNESOTA 55402 

TELEPHONE 339-4521 

AREA CODE 612 

May 17, 1967 
JOHN F. ANGELL 
JAMES t-4. MAHONEY 
WILLIAM J. MILOTA 

The Honorable Mae Sherman 
Clerk of the Supreme Court 
State Capitol 
St. Paul, Minnesota 

Dear Miss Sherman: 

In re Hearing on proposed rules 
A 

Please be_advi@hat the undersigned wishes to be hea@A,,,mJh@ u” -,,- ~w~&ar”w.b‘ **/**. 
proposed changes in Rules 26,??2~~~%?‘~~~~~, 47.03 and 60.02 of the 
Rules of Civil Procedure. 

We will file our brief thereon shortly. 

Very truly yours, 

b-.j”,,“_* ,. ” Richard P . Mahoney 
RPM: jmc 

. 



JOHN J. CLANAOAN 

WILLIAM J. MCQRAW 

ROSERTSON MOORE 

FLANAGAN MCGRAW & MOORE 
AlTORNEYS AT LAW 

COMMERCE SIJILDIND 

ST. PAUL, MINNESOTA SSlOl 

19 May 67 

PHONE 222-8492 

Mrs. Mae Sherman 
Clerk of the Supreme Court 
St. Paul, Minnesota 

Re: In the Matter of Rules of 
Pleading, Practice and 
Procedure in Civil Actions 

and 
In the Matter of Rules of 
Civil Appellate Procedure 

Dear Mrs. Sherman: 

Enclosed herewith is a Petition to consider Amending Rule 59.02 of 
the Rules of Civil Procedure. 

Wedo not desire to be heard on the day this matter is scheduled 
for Tearing. 

L-W.. 

Thank you. 

Yours very truly, 

WJM:plz 
encls. 



In the Matter of Rules of 

STATE OF MINNESOTA 

IN SUPREME COURT 

Pleading, Practice and 
Procedure in Civil Actions 

and 
In the Matter of Rules of 
Civil Appellate Procedure 

PETITION TO CONSIDER 
AMENDING RULE 59.02 OF 
THE RULES OF CIVIL 
PROCEDURE 

Petitioner, Flanagan McGraw & Moore, Attorneys at Law, staterthat: 

WHEREAS the Advisory Committee has proposed that Rule 59.02 

be amended to read as follows: 

"A motion made under Rule 59.01 shall be made and heard 
on the files, exhibits and minutes of the Court. Pertinent 
facts that would not be a part of the minutes may be shown 
by affidavit. A full or partial transcript of the court 
reporter's notes may be used on the hearing of the motion." 

and; 

WHEREAS, Rule 43.05 now reads as follows: 

"When a motion is based on facts not appearing of record, 
the Court may hear the matter on affidavits presented by the 
respective parties, but the Court may direct that the matter 
be heard wholly or partly on oral testimony or depositions." 

NOW, THEREFORE, petitioner hereby requests the Supreme Court to 

consider amending said Rule 59.02 to read as follows: 

"A motion made under Rule 59.01 shall be made and heard 
on the files, exhibits and.minutes of the Court. Pertinent 
facts that would not be a part of the minutes may be shown 
by affidavit, and, at the discretion of the Court, by oral 
testimony or deposition% A full or partial transcript of 
the court reporter's notes may be used on the hearing of the 
motion." 

Petitioner contends that the additional language "and, at the discretic 

of the Court, by oral testimony or depositions" should be added to make 

Rule 59.02 consistent with Rule 43.05. This Court is aware and can take 



judicial notice of the fact that there are some trial irregularities which 

might best or only be shown by oral testimony. In the recent case of 

Weber vs. Stokely-Van Camp, Inc., 1966, 274 Minn. 482, 144 N.W. 2d, 540, 

this Supreme Court held that, based on the facts and circumstances of the 

tri'ai;,$ that case, oral testimony would have been preferable in hearing 
',./ I 

&motion for a new trial. 
, 

Petitioner does not desire to be heard at the scheduled hearing of 

the above matter, but merely wishes to call the attention of the Court 

to this proposed change for its consideration. 

Dated thfs 19th day of May, 1967. 

Respectfully submitted, 

FLANAGAN MCGRAW 6. MOORE 

! ,“.._ 
f’.-. 

By ,py-) 
William J. Mc$rasJ' f 
1220 Commerce Building 
St. Paul, Minnesota 55101 
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May 19, 1967 

. 

Miss Mae Sherman 
Clerk of the Supreme Gourt 
State of Minnesota 
State Capitol Building 
Saint Paul, Minnesota 55101 

Ret In the Matter of the Rules of Pleadings I 
Practice and Procedure in Civil Actions 

Dear Miss Shermant 

Pursuant to order of the Supreme Court dated March 29, 1967, be 
advised that this firm by the undersigned and Hansen & Hazen by 
Gene P, Bradt will be filing a joint brief with t~e>~~~2&~‘&&~ 

vising the court o $%%%nd we assume that you will notify 
us as to the time of hearing. 

Jt)H . Geraghty 
for 

ALTMAN, GERAGHTY, LEONARD & MULALLY 
. 

JHGsskm 
cct Mr. Gene P. Bradt 
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STATE OF MINNESOTA 

In Supreme Court 

IN THE MATTER 
OF 

PROPOSED AMENDMENT TO 
RULE 26.02 - DISCLOSURE 

OF POLICY LIMITS 

PETITION AND BRIEF 

To the Chief Justice and Associate Justices 
of the Minnesota Supreme Court: 

We, the undersigned, as members of the Bar, and pursuant 
to the permission granted by the Court in its Order of March 
29th, 1967, do desire to be heard and are submitting herewith 
our brief which opposes the proposed amendment to Rule 26.02 
as prepared and recommended by the Supreme Court Advisory 
Committee. 

i 
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INTRODUCTION 

The Advisory Committee, in its report, recommended that 
Rule 26.02 of the Minnesota Rules of Civil Procedure be amend- 
ed to provide as follows: 

“In any action in which there is an insurance policy which 
may afford coverage, any party may require any other 
party to disclose the coverage and limits of such insur- 
ance and the amounts paid and payable thereunder and 
under Rule 34 may obtain production of the insurance 
policy ; provided, however, that the above provision will 
not permit such disclosed information to be introduced 
into evidence unless admissible for other reasons or upon 
other grounds.” 

We believe that the adoption of the amendment would not 
be in the best interests of the public and it may have an ad- 
verse effect upon the orderly and efficient administration of 
justice. 

? 
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ARGUMENT 

I 

The existence of insurance coverage and the limits 
thereof are not relevant and will not lead to the dis- 
covery of admissible evidence. 

The discovery rule has provided and will continue to pro- 
vide that inquiry may be directed to matters that are relevant 
to the subject matter or which should appear reasonably cal- 
culated to lead to discovery of admissible evidence. 

The proposed amendment is inconsistent with the relevancy 
requirement of the rule since this Court and many other courts 
have held that discovery of insurance coverage and the limits 
of such coverage under Rule 26.02 and similar rules is not rele- 
vant.l In Jeppesen, this Court construed the intended purpose 
of discovery by stating: 

“It would seem to us that, even though the discovery is 
not to be limited to facts which may be admissible as evi- 
dence, the ultimate goal is to ascertain facts or informa- 
tion which may be used for proof or defense of an action. 
Such information may be discovered by leads from other 
discoverable information. The purpose of the discovery 
rule is to take the surprise out of trials of cases so that 
all relevant facts and information pertaining to the ac- 
tion may be ascertained in advance of trial. Where it is 
thought to discover information which can have no pos- 
sible bearing on the determination of the action on its 
merits, it can hardly be within the rule. It is not intended 
to supply information for the personal use of a litigant 

1 Jeppesen v. Swanson, 243 Minn. 547, 68 N.W. 2d 649; 41 A.L.R. 2d 
,968 



2 243 Minn. 547, 560, 68 N.W. 2d 649, 656 
3 243 Minn. 547, 554, 68 N.W. 2d 649, 653 
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that has no connection with the determination of the issues 
involved in the action on their merits.” 2 

In holding that insurance was not discoverable in Jeppesen, 
this Court quoted from McClure V. Boeger (D.C.) E.D. Penn., 
105 S. Supp. 612: 

“* * * whatever advantages the plaintiff might gain are 
not advantages which have anything to do with his pres- 
entation of his case at trial and do not lead to disclosure 
of the kind of information which is the objective of dis- 
covery procedures.” s 

We submit that the philosophy and purpose of discovery 
rules are well summarized in the above quotes and we urge 
that there is no justification for including in a basic discovery 
rule which is limited to relevant matters, a subject matter 
which is admittedly not relevant and which will not lead to 
the discovery of admissible evidence. 

If an exception to the relevancy requirement is permitted 
in this instance, will others not follow, so that inquiry will 
be permitted into the cash and other property assets of an 
insured individual? 

Is there any real reason to distinguish between the two situ- 
ations? In one, an individual has undertaken to protect him- 
self against liability, while in the other, he has not. While the 
issues of the case remain the same in both instances, the dis- 

covery procedures, under the proposed amendment, would 

differ. 
If the defendant is asked whether he has insurance to pro- 

tect himself against the loss, and he answers yes, plaintiff may 



then proceed to inquire into the amount of the limits. If he 
answers no, plaintiff’s inquiry presumably must cease, even 
though in the latter case, the amount of defendant’s assets may 
be greater than the limits of the insured defendant’s policy. 

Is the law to provide one rule for the insured defendant and 
one for the uninsured? If it does, it would be an unfair rule. 

II 

Permitting the discovery of insurance and the limits 
thereof will not promote out-of-tour@, settlements or 
relieve the congested court calendar. 

The argument most often advanced by proponents of the 
amendment is that discovery of insurance and the limits will 
promote out-of-court settlements and relieve the congested 
court calendars. 

We submit that this argument is without merit. It is well 
recognized that more than 90% of all lawsuits now are settled 
before trial. It would seem difficult to improve on that figure. 
The way to eliminate court congestion is to effect settlements 
before the action is commenced. This proposed amendment 
could have the result of discouraging this, since plaintiff 
would be more likely to want to commence the action first in 
order to be able to determine the limits, whenever these are in 
doubt. 

In addition, a survey conducted in one state which has held 
that insurance coverage and limits are discoverable, indicates 
that the adoption of this rule has not had the effect of relieving 
court congestion. In Illinois, according to a 1960 report by 
the Institute of Judicial Administration, in 1957 the delay, in 
the Circuit Court of Cook County was 30 months and in the 
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Superior Court of Cook County, 54 months. In 1957 the Su- 
preme Court of Illinois ruled that insurance policies and limits 

were discoverable (People ex rel. Perry v. Fischer, 12 Ill. 2d 
231, 145 N.E. 2d 588). 

Three years after that decision, the report discloses, the 
delay in the Circuit Court was ‘70 months and in the Superior 
Court 68 months. Obviously, the decision did not have any 
noticeable effect on court congestion. 

Nor will the fact that the proposed amendment would re- 
quire the plaintiff to disclose to the defendant the amount of 
payments he has received or may be entitled to receive from 
private insurance carriers, have the effect of promoting settle- 
ments, since Minnesota does not have the “collateral source 
rule.” 

The courts concededly have a right to be concerned about 
the settlement of disputes, particularly in the administration 
of jury calendars, many of which are congested. While com- 
pulsory settlement conferences may have a place in the modern 
court administration, the necessity for such should be deter- 
mined by the particular judicial district depending upon its 
current calendar circumstances. The Rules of Civil Procedure 
were intended by the court to regulate pleadings, practice, pro- 
cedure and the forms thereof in civil actions. Rule 1 provides 
“* * * they shall be construed to secure just, speedy, and in- 
expensive determination of every action.” 

Thus, while settlements are to be encouraged, there should 
not be added to these rules, amendments which have as their 
only conceivable purpose, providing the plaintiff with infor- 
mation which might place him in a strategically superior 
bargaining position. 

While no reason is given by the Advisory Committee for the 
proposed amendment, the only possible reason that we can 

t 
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think of is the one advanced by plaintiff in Jeppesen (supra), 
to-wit: To assist plaintiff in evaluating his case for purposes 
of settlement. 

The evaluation of a case for settlement depends fundamen- 
tally on two factors: (1) The likelihood of establishing lia- 
bility, and (2) probable damages, Injecting a third factor, 

e the extent of insurance-which is legally irrelevant-does not 
properly promote settlement. It may, in fact, have the reverse 
effect. 

As is pointed out in 74 Harvard Law Review 940, at page 
1019 : 

“Indeed, should the injured party find that the defendant 
is insured to a greater degree than he had initially be- 
lieved, discovery may inhibit the chance of settlement, 
for the plaintiff may be encouraged to increase his prayer 
for recovery and to risk trial before a possibly sympa- 
thetic jury. Discovery of the policy limits may also en- 
courage the injured party to make the settlement demand 
at top limits, which might in turn put pressure upon the 
insured to settle at that maximum; and the insurer’s re- 
fusal might create the risk of a suit by the insured for 
negligent failure to settle, should the jury subsequently 
return an award for the plaintiff in excess of the settle- 
ment offer.” 4 

4 Developments in The Law-Discovery, 74 Harv. L. Rev. 940 
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III 

There is no practical necessity for the amendment 
to 26.02. 

(1) The existence of insurance is generally known to 
plaintiff before suit is commenced. 

In automobile accident cases, the parties are required by 
M.S.A. 170.25 to file proof of financial responsibility with the 
Commissioner of Highways. This information is available to 
plaintiff. 

In almost all cases, plaintiff is contacted by a representative 
of the insurer within a few days of the accident. Settlement 
negotiations are conducted by plaintiff or his counsel directly 
with the insurer. It is only after settlement negotiations break 
down that the matter is placed in suit. 

(2) The real objective of the proposed amendment, there- 
fore, must be to obtain knowledge of the policy limits. Again, 
there is no practical necessity for this. 

To our knowledge, no plaintiff or his attorney in this state 
has ever been misled into an improvident settlement because 
the limits of defendant’s insurance policy were concealed or 
misstated. We have observed that in those cases of liability 
favorable to plaintiff and where damages are substantial, 
defendant’s counsel will advise plaintiff’s counsel during the 
course of settlement discussions that the limits are low. It 
is not unusual that such settlements are conditioned upon the 
representation by defense counsel of the amount of the policy 
limits. Trial counsel of this Bar are all aware of this common 
practice. 

Conversely, where the defense refuses to disclose the limits 
of coverage where the damages are substantial, it is assumed 



that the amount of coverage is adequate to cover any possible 
verdict. 

Of course, the insurer and its attorney has the duty of dis- 
closing to the insured defendant that the damages may exceed 
his coverage and that he may personally or by his private 
counsel participate in the settlement discussions. 

Giving plaintiff knowledge of the limits in each case, may 
induce him to over-evaluate his claim; to hold out longer in 
the hope of reaching the maximum ; or to play the policy holder 
against his company by threat of an excess verdict. 

(3) Finally, where an injured person has satisfied the legal 
requirements, i.e., established liability and damages resulting 
in a verdict favorable to him, he has the benefit of M.S.A. 60.51 
which provides for a direct action against the insurer after an 
execution has been returned unsatisfied. While that statute has 
been in existence since 1937, it has seldom been used, as our 
research indicates that it has not been cited by this Court in 
any decision except Jeppesen. The inference can be drawn that 
where there is a question of limits or of the extent of coverage, 
the issue is resolved before final judgment. 

Whether the statute is utilized or not, it is only when an 
execution has been returned unsatisfied, that the existence of 
coverage, and limits thereof become relevant. At that point, 
plaintiff has, by virtue of M.S.A. 60.51 all the legal authority 
necessary to inquire into the question. 

By leaving this remedy where it properly belongs-after 
final judgment--the possibility of insurance affecting settle- 
ment negotiations, the trial court’s impartial participation, or 
the jury’s verdict, is negated. 



CONCLUSION 

For the foregoing reasons, we urge that the recommenda- 
tion of the Advisory Committee to amend Rule 26.02 not be 
adopted. 

Respectfully submitted, 

ALTMAN, GERAGHTY, 
LEONARD & MULALLY 

By James H. Geraghty 
HANSEN, HAZEN, 
DORDELL & BRADT 

By Gene P. Bradt 



STATE OF MINNESOTA 

IN SUPREME COURT 

IN RE PROPOSED AMENDMENTS TO RULES 
OF CIVIL PROCEDURE FOR THE DISTRICT 
AND MUNICIPAL COURTS 

AND 

IN RE PROPOSED RULES OF CIVIL 
APPELLATE PROCEDURE 

Pursuant to the order of March 29, 1967 a number of briefs 

and petitions were filed with the clerk of this court specifying 

certain proposed rules upon which oral argument was desired, and in 

addition a number of letters were received requesting that the time 

for filing briefs be extended; 

NOW THEREFORE, in order to facilitate the court's consideration 

of both the proposed amendments to the Rules of Civil Procedure for 

the District and Municipal Courts and the proposed new Rules of Civil 

Appellate Practice; 

IT IS HEREBY ORDERED: 

(1) That the attorneys and organizations listed in the 

attached calendar be allotted time for oral argument on June 1, 1967 

commencing at 9:30 A. M. on the subjects or rules indicated. 

(2) That a copy of this order be mailed to all persons or 

organizations who wrote letters to the court, even though they did 

not file briefs or petitions with the clerk, and the said persons 

or organizations are invited to attend the hearing on June 1, 1967, 

and to thereafter file briefs on any rule which they deem to have been 

inadequately covered, within such time as the court may thereafter 

determine. 

(3) After all briefs have been filed under paragraph 2 the court 

will determine whether additional oral argument will assist its con- 

sideration of the recommendations made by the Advisory Committee. 

Dated May 26, 1967. 

". 
Chief Justice 



STATE OF MINNESOTA 

IN SUPREME COURT 

JUNE 1, 1967 9:30 A. M. 

ARGUMENTS ON PROPOSED AMENDMRNTS TO RULES OF CIVIL 
PROCEDURE FOR DISTRICT AND MUNICIPAL COURTS 

Henry Halladay, Chairman of Advisory Committee 

Rule 26.02 - Disclosure of Insurance 

Charles Hvass, Minneapolis 

J. H. Geraghty, St. Paul 

Rule 33 - Interrogatories to Parties 

Richard Mahoney, Minneapolis 

William Essling, St. Paul 

Rule 35.03 - Waiver of Medical Privilege 

Charles Murnane, St. Paul 

Charles Hvass, Minn8apOliS 

Minnesota Hospital Association 

Rule 59..02 - Motion for new trial on minutes 

David Nord, St. Paul 

Thomas Stearns, St. Paul 

James L. Hetland, Jr., Secretary of Advisory Committee 

ARGUMENTS ON PROPOSED RULES OF CIVIL APPELLATE PROCEDURE 

0. C. Adamson II, Advisory Committee 

Rule 110 - Transcript and record on appeal 

David Nord, St. Paul 

Minnesota Shorthand Reporters Association 

After the above arguments have been presented, an oppor- 

tunity will be afforded on June 1, 1967 to other interested persons 

to presentarguments on points not repetitious of prior argwents. 

While no specific time is allotted, the amount of time allowed will 

b8 set by the court. 
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May 17, 1967 

William H. DeParcg 
Attorney at Law 
565 Pillsbury Building 
608 Second Avenue South 
Minneapolis, Minnesota 55402 

Dear Billt 

I have your'letter of May 16 regarding the proposed 
amendments. to the rules of civil procedure. 

I realize that the time allowed for filing briefs and 
studying the proposed amendments is short. However, I have dis- 
cussed the matter with the court and we feel that we should go 
ahead with the initial hearing on June 1, at least for the pur- 
pose of ascertaining in what areas there are controversies. 
We can then continue the matter so as to allow further time 
for filing briefs and if necessary have another hearing on 
-the proposed amendments that seem to be controversial. We 
have no intention of hurrying the,adoption of these proposed 
amendments or of depriving anyone hfsa right to be heard. 

From the similarity of the number of letters I have re- 
ceived I assume that the request for extension of time as to 
many of them comes from the same source. I do hope that many 
of the attorneys who have objections to some of the rules, or 
favor them, can get together and prepare common briefs.. If 
each of those who have written are t& file separate briefs it 
would multiply our task beyond all reason. 1: assume there will 
be comparatively few of the amendments that are controversial. 

I remember with pleasure attiending the meetings of the 
committee that you headed for a long time. I think your com- 
mittee served a good purpose and sometimes regret that it was 
more or less abandoned,, 



William M. DeParcq William M. DeParcq 
/ / 

-2- May 17, 1967 

Sn any event,before any of the proposed amendments Sn any event,before any of the proposed amendments 
are adopted 1 can assure you that ample ,time will be given are adopted 1 can assure you that ample ,time will be given 
to the Bar to study them so that all views may be presented. to the Bar to study them so that all views may be presented. 

Sincerely yours, Sincerely yours, 

ORKtdm ORKtdm 

f 
L *’ 

f ?i . 
L *’ . . . . . . . . 

a 
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LAW OFFU~E~ 

DEPARCQ AND ANI~ERBON 
565 PILLSBURY BurLnrNG 

~~~SECONU AVENUE SOUTH 
WILLIAM H.DEPARCQ MINNEAPOLIS,MINNESOTA 55402 TELEPHONE 
JEROME T.ANUERSCIN 339 -4511 

AREA CODE 618 ROBERT E. ANDERSON 
ASSUCIATE 

May 16, 1967 

The Honorable C&car R. Knutson 
Chief Justice Minnesota Supreme Court 
State Capitol 
St. Paul, Minnesota 

Re: Amendments to the Rules of Civil Procedure 

Dear Mr. Chief Justice: 

Hell hath no fury like that of a lawyer who has been denied an ample opportunity 
to be heard and to express his views, when he deems such denial to be unjustified. 

Because of their complexity, importance and controveniality, I would respect- 
fully suggest that the time to file briefs, and appearances, and present arguments, 
be extended until some time subsequent to the annual convention of the Minnesota 
State Bar Association this summer, 

I know that some lawyers feel deeply about these amendments, and I am unable to 
see any prejudice arising from this delay. 

I noted with interest that some of the suggested amendments were recommended by 
the Court Rules Committee during the seven years when it was under the sound and 
conservative chairmanship of the undersigned. You were also a liaison member 
during all or most of that time. Some of the changes we recommended, but which 
were rejected by the Advisory Committee, and later by the Supreme Court, have 
now been recommended by the Advisory Committee, and their entire report is of 
great interest to me. I must confess that I, too, personally would desire an oppor- 

tunity for more adequate study. 

WHD/m 

CC to all Justices of the Minnesota Supreme Court 



Hay 22, 1967 

24&. William X. DeParcq 
Attorney at Law 
565 Pillsbury Building 
608 Second Avenue south 
Minneapolis, Cnneeota 55402 

Dear Bill: 

I wieh to thank you for your letter of May 
19. I heard from'Solly Robins today and I have heard 
from eome of the others to whom I have written and the 
plan I have outlined in my former letters seeme to 
meet with general approval. 

I do hop6 that you and Sally, and probably 
some of the othera who wish to be heard, can agree 
upon a common epokesman if you axe to appear in oppoei- 
tion or support of the adoption of the same rule. 

We were going to prepare a schedule of thoree 
to be heard, and the order, but we have heard from so 
many it is going to be impossible to arrange any kind, 
of schedule unlsee you get together on it. 

Sincerely your8, 

ORKrdm 
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LAW OFFICES 

DEPARCQ AND ANDERSON 

565 PILLSBURY BUILDING 
60ES~co~n AVENUE SOUTH 

MINNEAPOLIS, MINNESOTA 55402 TELEPHONE 
339-4511 

AREA CODE 61Z 

19, 1967 

WILLIAM H. DEPARC~ 
JEROME T. ANDERSON 

ROBERT E, ANDERSON 
ASSOCIATE 

Honorable Oscar R. Knutson 
Judge of Supreme Court 
State Capitol BuiIding 
St. Paul, Minnesota 

Dear Mr. Chief Justice: 

Thank you very much for your excellent letter of May 17th, 1967 which I 
greatly appreciated. I think the procedure which you have outlined is sound, 
sensible and fair and it appears to me to be an excellent way to give lawyers a fair 
opportunity to be heard on the few controversial matters without delaying the entire 
hearing and without holding up the study and approval of rules that are concededly 
improvements or at least noncontroversial. 

After your letter I had a long talk with Ochie Adamson for whose judgment 
I have, of course, the greatest and highest respect. As the result of your letter and 
my conversation with Ochie, I have dissuaded a group of lawyers from filing a formal 
petition or assaulting the court with additional letters, which would not be particularly 

helpful. 

I hope that next week we can get a group of the plaintiffs’ lawyers together 
and select one lawyer, or at the most two lawyers, to appear at your hearing on 
June 1st. Also, I think the idea that those lawyers who either oppose or favor a 
certain amendment should adopt or present a common brief is an excellent one, and I 
will do what I can to accomplish this result. 

Again thanks for your letter, and with kindest personal regards, I am, 

WH D: vs 



Nay 22, 196-J 

NK; Sally Robins 
Attorney at Law 
Minnesota Building 
St. Paul, Minnesota 5SlQl 

Dear Hr. Robins: 

I have your letter of May 18. 

I have heard from a large number of lawyers 
who obtlfously are interested in the same proposals to 
amend our rules. I would think that all the lawyers, 
or most of them, who appear on the same side either in 
opposition to or in favor of the adoption of ii rufe 
could get together and submit common arguments and 
briefs. I[ have a letter from Bill DeParcq where he has 
,that in mind, and 1. suggest you get in touch with him 
as 1; would guess that you would have the same ideas in 
mind. 

We do not wish to sit and listen to two 
dozen arguments from different lawyers on the same 
subject unless, they h&e something new to add. While 
we do not wish to foreclose anyone from being heard it 
would seem that most of those who wish to speak on a 
Common subject could agree upon a spokesman, 

Sincerely yours, 

c. 
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LAW DFFICES LAW CIFFICES 

ROSINS, DAVIS SC LYONS ROSINS, DAVIS SC LYONS 

MINNESOTA BUILDING MINNESOTA BUILDING 

ST. PAUL 55101 ST. PAUL 55101 MINNEAPOLIS MINNEAPOLIS 

TELEPHONE 224-5884 TELEPHONE 224-5884 RAND TOWER RAND TOWER 

WASHINOT~N, D. C. WASHINOT~N, D. C. 

815 CONNECTICUT AVE. N. W. 815 CONNECTICUT AVE. N. W. 

May 18, 1967 

The Honorable Oscar R. Knutson 
Chief Justice 
The Supreme Court of Minnesota 
State Capitol 
St. Paul, Minnesota 

Dear Justice Knutson: 

Thank you for your prompt answer to my letter of May 8, 1967. 

Pursuant to your Order of March 29, 1967, I would appreciate your 
including my name on the list of those individuals who would like to 
be heard at the hearing presently scheduled for June 1, 1967, for 
the purpose of discussing the proposed Rules of Civil Procedure. 

The matters upon which I would like to be heard include the following: 
Rule 33 and, more specifically, that portion of the Rule dealing with 
the method of objecting to interrogatories; Rule 35. 03 pertaining to 
waiver of medical privilege; Rule 103. 03 - 103. 04 dealing with appeal- 
able judgments and orders; Rule 105.01 pertaining to discretionary 
review, and Rule 110.02 pertaining to the record on appeal. 

In addition, I would like to be heard on certain proposals made to the 
Advisory Committee but which were not recommended to the Supreme 
Court, including the adoption of an amendment to Rule 49.01 to 
permit a judge to allow comment on the effect of answers to special 
interrogatories and, secondly, the adoption of a requirement that 
jury instructions precede closing arguments. 

While I do not know in what manner the Court intends to allot time 
to the discussion of these various subjects, I would expect that a 

,-.. 
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The Honorable Oscar R. Knutson 
May 18, 1967 
Page Two 

larger portion of my time would be devoted to the discussion of the 
Rule on medical privilege. 

If there is any additional information you would like from me at the 
present time, I would very much appreciate your letting me know. 

Kindest personal regards. 

Respectfully yours, 
ROBINS, DAVIS & LYONS 

sr 



DUANE M. PETERSON 
DENNIS A. CHALLBEN 

STEPHEN J. DELANO 

Chief Justice Oscar R. Knutson 
Supreme Court of Minnesota 
St. Paul, Minnesota 

Dear Sir: 

Thank you very much for your letter of May 15, 1967. 
You are quite correct in your assumption that the request for 
extension comes from a single source. The Minnesota Association 
of Trial Lawyers, of which I am a member, sent me a notice of the 
time limitations that we would be facing in reviewing the proposed 
changes. I am dictating this letter during my lunch hour, because 
I am due back in court to continue the trial of a case. I trust 
that in the coming week I will have an opportunity to review the new 
rules, hoping to understand them before June 1st. 

I would agree that probably there will be very few rules 
about which a controversy will exist, and I believe that your 
proposed procedure will allow everybody to be heard. 

Thank you very much for your consideration of our needs 
in this regard. 

DMP/fn 

1 , 1 , 
9i?.k 9i?.k &ii&, &ii&, Bit. Bit. 

ATTORNEYS AT LAW ATTORNEYS AT LAW 

Suite 203, First National Bank Building Suite 203, First National Bank Building WINONA OFFICE WINONA OFFICE 
WINONA, MINNESOTA 55987 WINONA, MINNESOTA 55987 Tel. B-2949 Tel. B-2949 

5 5 ST. CHARLES OFFICE ST. CHARLES OFFICE 
813 Whitewater 813 Whitewater St. St. 

Tel. 932-3440 Tel. 932.3440 

J@-Y J@-Y 1-9, 1-9, 1967 1967 

I I 

I-- 



. . . . 

I I . . . . 

COURTNEY, COURTNEY & GRUESEN COURTNEY, COURTNEY & GRUESEN 
ATTORNEYS AT LAW ATTORNEYS AT LAW 

SUITE 1505 ALWORTH BUILDING SUITE 1505 ALWORTH BUILDING 

DULUTH, MINNESOTA SE.802 DULUTH, MINNESOTA SE.802 

May 18, 1967 

TELEPHONE 

AREA CODE 2,8 

722.1487 

Thank you most sincerely for your prompt response of May 15, 1967. We 
concur in your suggestion that points of view be consolidated in so far as 
possible. For our part, toward this end we will forward the considerations 
and suggestions made by the Duluth Trial Lawyers Association to our Twin 
Cities counterparts in hopes that the meetings to discuss the adoption or re- 
jection of the various rules be something less than a mass meeting. 

However, I would not want this opportunity to pass by without saying that in 
greatest part the suggested rules amendments were greeted with enthusiasm 
and with many complimentary remarks regarding the clarity of draftsmanship. 

Once again, many thanks for your kind consideration. 

Very truly yours, 

DULUTH TRIAL LAWYERS ASSOCIATION 

EDC/M 

Hon. Oscar R. Knutson 
The Chief Justice 
The Supreme Court of Minnesota 
State Capitol Building 
St. Paul, Minnesota 

Dear Justice Knutson: 



JOEEIPH w. RYAN 

MICHAEL F. RYAN 

I I 
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RYAN & RYAN RYAN & RYAN 
LAWYER9 LAWYER9 

FIRST NAlYQNAL SANK SUILmNO FIRST NAlYQNAL SANK SUILmNO 

AITKIN, MINNE q OTA 56431 AITKIN, MINNE q OTA 56431 

May 18, 1967 May 18, 1967 

Honorable Oscar R. Knutson 
Chief Justice 
Supreme Court of Minnesota 
St. Paul, Minnesota 

Dear Judge Knutson: 

Thank you for yours of the 16th. I fully agree that 
every lawyer interested in the rules should not appear, and 
that one or two voices on each side of the conflict should 
be enough. I did not intend to and cannot participate. Our 
May jury term starts today and will run well into June. 

I was not stimulated to write you by the MTLA campaign. 
At a meeting of the Board of Governors of the Bar Association 
May 6, I expressed the same concern about haste in adopting 
controversial changes in the rules, and had a visit with 
Judge Rogosheske about it after the meeting. 

Your plan of hearing everyone interested on June 1, 
with postponement of action on rules in serious conflict, 
should satisfy everyone in providing a fair opportunity to be 
heard. 

Sincerely, fi 

JWR:lj 
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2 2 'identical letters to:(Don'ard J. 'identical letters to:(Don'ard J. Kunesh: Kunesh: President, President, Stearns-Benton Bar Stearns-Benton Bar 
'! '! 

5/17/'67 5/17/'67 ( Association, City Hall, St. Cloud ( Association, City Hall, St. Cloud 
(James Zeug, (James Zeug, Box 148, Olivia, Minnesota Box 148, Olivia, Minnesota 56277 56277 

5i 18 5i 18 - Thomas Gallagher, - Thomas Gallagher, 1900 First Nat. Bank BLdg., Mpls. 55402 1900 Fikst Nat. Bank BLdg., kpls. 55402 

May 17, 1967 

Johnson, Flanery, Baniels & Jensen 
1547 Cargill Building 
NorthstartCenter 
Minneapolis, Minnesota 55402 

Gentlemen2 

I have your letter of May 12 regarding the 
proposed changes in the Rules of Civil Procedure. 

After conferring with the members of the 
court we feel that we should proceed with the initial 
hearing on June 1, at least for the purpose of ascer- 
taining what rules or amendments are controversial. 
If .i.t becomes necessary at that time we will continue 
the matter so as to give all lawyers a chance to thor- 
oughly study the proposed amendments and to be heard, 
even if it requires -another hearing.' You will also be 
given time to file briefs after the initial hearing. 

\ 
From the similarity of the letters that I have 

received I am assuming that the request for time comes 
from a single .source. I am hoping that when it has been 
determined which rules are,controversial attorneys can 
get together and prepare and submit common briefs so 
that wo will not have to read a multitude of them. 1 
suppose that when it develops what amendments are contro- 
versial *attorney%; pro and con will have substantially the 
same reasons for either opposing or favoring adoption and. 
can co&iine their efforts in a logical manner. In any 
event I assure you that the.rules will not be adopted 
without giving attorneys ample opportunity to be heard, 
either by filing briefs or by another hearing if that 
becomes necessary,, 

Sincerely yours, 
i Identical.letterto Tom Wangensteen 

First National Bank Building 
Chisholm, Minnesota 55719 

ORQtrdm 
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LAW OFFICES 

WANGENSTEEN 8 BANGS 
FIRS-I- NATIONAL BANK BUILDING 

CHISHOLM, MINNESOTA 55719 

CHARLES T. WANCENSTEEN 
EUGENE E. BANGS 

TOM WANGENSTEEN 

May 15, 1967 

CLEARWATER 4-3335 

The Honorable Oscar R. Knutson 
Chief Justice of the Supreme Court 
State Capitol 
St. Paul, Minnesota 55101 

Dear Justice Knutson: 

We have just recently been apprised of the contemplated and 
proposed changes in the Minnesota Rules of Civil Procedure. 
The hearing on the same has come up on such short notice that 
we have not been able to fully digest the impact that these rule 
changes may have. I can appreciate that the committee has 
worked diligently on these suggestions. However, this office 
feels that the matter of filing objections or briefs relative to the 
rule changes should be postponed until sometime in the summer 
and the matter heard in the fall term of the Supreme Court. 

This matter was brought up at a meeting of the Range Bar Asso- 
ciation last week, and many lawyers, and even one judge, were 
unaware that the rules changes had been proposed. 

We would appreciate your consideration of an extension of time to 
file objections and extending the hearing until the fall term of court. 

Very truly yours, 

WANGENSTEEN & BANGS 

TW:ma 
cc: Mr. S. S. Larson, President 

Minnesota Bar Association 



ROGER A. JOHNSON 

JOHN D. FLANERY 

KENNETH F. DANIELS 

DAVID I JENSEN 

LAW OFFICES OF 

JOHNSON, FLANERY, DANIELS 8c JENSEN 
1547 CARGILL BUILDING 

NORTHSTAR CENTER 

MINNEAPOLIS, MINNESOTA 55402 

335-7627 

May 12, 1967 

800 TORREY BLDQ. 

DULUTH, MINNESOTA 

727-8509 

The Honortie Chief Justice, 
Oscar Knutson 

Supreme Court of Minnesota 
State Capitol 
St. Paul, Minnesota 

Re: Proposed Changes in Minnesota 
Rules of Civil Procedure 

Dear Sir: 

We, the members of this firm, would appreciate a postponement of 
the Court passing on any changes in the Minnesota Rules of Civil 
Procedure and that other attorneys be advised of the proposed 
changes. 

We feel that the matter before the Court at the present time does 
not allow sufficient time for the attorneys of this state to review 
the proposed changes and would suggest a postponement of any hear- 
ing on it to the Fall Term of the Supreme Court of Ninnesota. 

Very truly yours, 

cc : Sheldon S. Larson, President 
Minnesota Bar Association 
Winthrop, Minnesota 



CITY ATTORNEY May 16, 1967 

The Honorable Oscar R. Knutson 
Chief Justice of the Supreme Court 
State of Minnesota 
State Capitol 
St. Paul, Minnesota 

RE: ORDER FOR HEARING ON ADOPTION OF PROPOSED AMENDMENTS TO THE RULES 
FOR DISTRICT AND MUNICIPAL COURTS AND ON THE ADOPTION OF NEW RULES OF 
CIVIL APPELLANT PROCEDURE 

Sir: 

At the regular meeting of the Stearns-Benton Bar Association on May 12, 
1967, it was found by unanimous vote to be the opinion of our membership 
that May 20, 1967, (deadline for filing briefs or petitions relative to 
these revisions) does not allow sufficient time for discussion and study 
of the proposed rules. As President of this Association, I wish to 
inform you of this opinion of our Association, and to respectfully 
request that this date be changed to at least thirty days after the 
annual State Bar Association meeting. 

It is the feeling of our Association that considerable discussion of the 
proposed rules will develop at the State Bar Association meeting, and 
that individual members, on their return to their offices, would then 
be in a better position to file briefs or petitions. 

Very truly yours, 

” ‘.J&&? [i$g~;&d/L 

r I’ 

Dokard J. Liz nesh, President 
Stearns-Benton Bar Association 

DJK:sw 
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LAW OFFICES 

WILLETTE, ZEUG & KRAFT 
BOX 148 

OLIVIA,MINNESOTA 56277 

DEPAUL WILLETTE 

JAMES ZE”G 

TELEPHONE 290 

AREA CODE 612 

May 16, 1967 

Chief Justice Oscar Knutson 
Supreme Court 
State Capitol Building 
St. Paul, Minnesota 

In re: Changes in Rules of Civil Procedure 

Dear Judge: 

We have just received the proposed amendments to the Rules of Civil 
Procedure and we note that the time for filing briefs in opposition to 
the proposed changes is May 20. We would appreciate it if you would 
extend the time for filing briefs in opposition to the proposed changes 
so that we may have an opportunity to examine the proposed changes 
in depth. We do not believe that the time allowed is sufficient to give 
any serious consideration to these changes, 

Very truly yours, 

WILLETTE, ZEUG & KRAFT 

JEZ/kb 
C.C. Mr. Sheldon S . Larson, President 

Minnesota Bar Association 
Winthrop, Minnesota 



CORTLEN G. CLOUTIER 
THOMAS GALLAGHER 

. * 
. . 

CLOUTIER & GALLAGHER 
ATTORNEYS AT LAW 

1900 FIRST NATIONAL BANK BUILDING 

MINNEAPOLIS,MINNESOTA 55402 

May 16, 1967 
TELEPHONE 

335-0605 
335-6813 

The Honorable Oscar Knutson 
Chief Justice 
Minnesota Supreme Court 
State Capitol 
St. Paul, Minnesota 

Dear Chief Justice Knutson: 

The impending hearings on the proposed changes in the Minnesota Rules 
of Civil Procedure leaves little time for the preparation of a brief in 
opposition to some of the more flagrantly one-sided proposals. 

I received my copy of the proposed changes on May 3rd, together with 
an Order of the Court stating that I had until May 20th to file a brief. 
As a practicing lawyer I, of course, have many other matters scheduled 
in the seventeen day period between the 3rd and the 20th of May. 

On Friday, May 5, 1967, I attended a meeting of the Board of Governors 
of the Minnesota Trial Lawyers Association of which board I am a member. 
It was the consensus of the Board that there would not be sufficient time 
to prepare adequate briefs for submission to the Supreme Court by the 
20th of May and that the Association should direct its efforts toward the 
postponement of the hearing so that adequate written briefs and arguments 
might be presented to the Court. 

I think this is particularly important in view of the fact that the composition 
of the Rules Advisory Committee contains not one single member who can 
be identified as a member of the plaintiff’s bar. As might be expected, 
this group has resurrected the waiver of medical privilege proposal which 
has been rejected three times by the Minnesota State Bar Association Con- 
vention during the last five years. 

An extension of time for the filing of briefs and for the hearing upon the 
proposed changes in the Minnesota Rules of Civil Procedure until the fall 



CLOUTIER & GALIAGH'ER * ' 

The Honorable Oscar Knutson -2- May 16, 1967 

term of Court would, I believe, not only provide the Minnesota Trial 
Lawyers Association with time to submit adequate briefs, but also would 
help to prevent any feeling among the Bar that these proposed changes 
in the rules were being railroaded through. 

Very truly yours, 

for 
CLOATIER & GALLAGHER 

TG:e 
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- * Identical letter to: I . . . 

A..! G. Christoffersen, 1003 Payne Avenue, St. Paul 55101 
Gerald H. Hanratty, 722 Midland Bank Building, Minneapolis 55401 
David O'Connor, 1001 Degree of Honor Building, St. Paul 55101 
Joseph,W. Ryan, First National Bank Building, .Aitkin 
Roy A. Schwappach, 1020 Rand Tower,. Minneapolis 55402 
Messrs. Yaeger & Yaeger, 715 Foshay Tower, Minneapolis 55402 : 
Elmer Wiblishauser,' 810 Pioneer Building, St. Paul,55101 

May 22: to Paul Gwen Johnson, 1711 1st Nat.Bank Bidg., IQls 55402 
Lee B. Primus, 432 Midland Bank May l-6, 1967 

Bldg., Mpls. 55401 

Mr. A. G. Christoffersen 
Attorney at Law 
1003 Payne Avenue 
St. Paul, Minnesota 55101 

Dear Mr. Christoffersen: 

I have your letter of May 15 regarding.the hear- 
ing on the proposed amendments to our Rules of'Civi1 Proce- 
dure. We have received a number of letters from'attorneys 
throughout the state and it is quite apparent.that the re- 
quest for extension comes from the same source* It would 
seem to me that it will not be necessary for so many lawyers 
to file briefs. Those who are interested could get together 
on the preparation of a single brief, or a few, 

IJe intend'to proceed with the hearing on June 1, 
at least for the purpose of determining in what areas there 
are controversies regarding these proposed rules. If it 
develops that such controversies do exist we will,permit the 
filing of briefs &hereafter and, if necessary, will have an 
additional hearing. 

I assume there are only one or two of the pro- 
posed amendments that will arouse much controversy. We 
have no desire to rush the adoption of these amendments but 
do not wish to delay the hearing if it can be avoided. 1% 
seems to me that at the hearing possibly the lawyers who 
either advocate or oppose the adoption of certain rules 
could get together on a spokesman so that we will not have 
to listen to a great number of arguments covering the same 
ground. 

Sincerely yours, 

0RK:dm 



C. SIDURD SWANSON 

ALLEN 0. CHRISTOFFERSEN 

SWANSON SC CHRISTOFFERSEN 
ATT0 R N EYS AT LAW 

1003 PAYNE AVENUE 

ST. PAUL, MINN. 55101 

PHONE 774-6081 

May 15, 1967 

Chief Justice Oscar Knutson 
Minnesota Supreme Court 
State Capitol Building 
St. Paul, Minnesota 55101 

Re: Proposed Rules of Court for Minnesota 

Dear Judge Knutson: 

It is my understanding that we have 
until May 20, 1967, to submit any brief in opposition to the 
proposed changes in the rules. A hearing is set for these rule 
changes on June 1, 1967. It is my personal feeling that we do 
not have adequate time in which to prepare a brief in opposition 
to the proposed changes. 

It is requested that an extension of time 
in which to file briefs be given to July 15, 1967. 

It is further requested that you grant a 
postponement of the hearing on the rules until the Fall term of 
the Minnesota Supreme Court. 

matter. 
Thank you for your consideration of this 

Yours truly, 

A, G. CHRIS’IOFFERSEN 

AGC : gb 

cc: Mr. Sheldon S. Larson 
President Minnesota Bar Association 
Winthrop, Minnesota 55396 
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HANRATTY AND KLINE 
ATTORNEYS AT LAW 

722 MIDLAND BANK e)UILDING 

MINNEAPOLIS. MINNESOTA 55401 

GERALD H. HANRATN 

(8 12) 555-7PS5 
May 15, 1967 JEROME E. KLIN 

(6 12) 232-5623 

The Honorable Oscar Knutson 
Chief Justice 
Minnesota Supreme Court 
State Capitol 
St. Paul, Minnesota 55101 

Dear Justice Knutson: 

I feel the time allowed to file Briefs regarding 
the rule changes is insufficient. I feel the time should be 
extended to at least July 15, 1967, to give those of us who 
are concerned a full opportunity to study the proposed changes. 

Yours truly, 

GHH:ds 
CC! Att. Sheldon Larson 

Gerald H. Hanratty 



O’CONNOR, COLLINS AND ABRAMSON 
1001 DEGREE OF HONOR BUlLDlNG 

SAINT PAUL, MINNESOTA 5.5101 

DAVID O’CONNOR 

THEODORE J. COLLINS 

SIDNEY P. ABRAMBON 

227-2221 

May 15, 1967 

Chief Justice Oscar Knutson 
HiMetSOta Supreme court 
State Capitol 
Saint Paul,Minnesota 

Re: Proposed 
Procedure 

changes in Hinneaota Rules of Civil 

Dear Judge Knutson: 

This letter is written to request an extension 
of time for filing briefs regarding the rules changes 
in Minnesota Rules of Civil Procedure to July 15, 1967 
and requesting a postponement of the Rules to the fall' 
term of the Supreme Court of Minnesota. 
your consideration. Thank you for 

Very truly yours, 

DO'C:cln 
cc: Mr. Sheldon S. Larson 

President, Minnesota Bar Association 
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JOW3Pn W. RYAN 

MICHAEL F. RYAN 

RYAN G RYAN 
LAWYERB 

FIRET NATID- BANK 2”ILIIINB 

AITKIN , MINNE q q TA 

May 12, 1967 

Honorable Oscar Knutson 
Chief Justice of Supreme Court 
State Capitol 
St. Paul, Minnesota 

Dear Judge Knutson: 

The proposed changes in the Rules of Civil Procedure 
appear to be of such consequence that more time should be 
allowed for members of the bar to present their thoughts 
to the court. The month of May is a most busy one for 
trial lawyers in an effort to clear up court calendars. 
They should have the summer within which to prepare and 
submit to your court positions on the rules. 

I, therefore, add my word of request for postponing 
the hearing until September. 

Sincerely, 

JWR:lj 

cc: Attorney Sheldon S. Larson 
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RESIDENCE WEST S-481, OFFICE FEDERAL 3-2279 

LAW OFFICES 

ROY A.SCHWAPPACH 
1020 RAND TOWER 

MINNEAPOLIS 2, MINNESOTA 

May 15, 1967 

Chief Justice Oscar Knot son 
State Capitol 
St. Paul, Yinnesot a 

Dea.r Sir: 

I would like to request on behalf of myself and at least 
twelve other attorneys that I do trial work -for, a postponement 
on the hea.ring scheduled for June 1, 1967 rega.rding cha.nges in the 
Vinnesota Rules of Ci.vil Procedure. I feel this is a very serious 
matter and it will. benefit everyone in. the State of Minnesota to 
allow sufficient time to 5i.l.e hrie.fs and obtain information pertinent 
to the rule changes. 

Thank you for your courtesies. 

RAS:ik 

cc - Mr. Sheldon S. Larson 
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CARL L. YAEGER-1962 . I CARL L. YAEGER, JR. 

JOHN 8. MCCARTHY WILLIAM J. YAEGER 

LAW OFFICES q P 

YAEGER AND YAEGER 
715 FOSHAY TOWER 

MINNEAPOLIS, MINNESOTA 55402 

PHONE 333-6371 AREA Cooe 612 

May 15, 1967 

The Honorable Oscar Knutson 
Chief Justice 
Minnesota Supreme Court 
State Capitol 
St. Paul, Minnesota 

Dear Judge Knutson: 

We would greatly appreciate an extension of time to file briefs to 
July 15 concerning the proposed changes in the Minnesota Rules of 
Civil Procedure Nos. 26.02, 33, 35.03, 38.03, 39.03, and 47.03. 
We also respectfully request a postponement of the Hearing on these 
Rule changes to the Fall Term of the Supreme Court. 

Thank you for your consideration of these requests. 

Very truly yours, 

John B. McCarthy 

Y & Y;, gc 



ATTORNEY AT LAW 

810~~ PIONEER BUILDING 

SAINT PAUL, MINNESOTA 55101 

PHONE 224.7841 

MeyUr 1967 

Hon. Oeear P. Xrrrteen, Chief Jrrtire 
xinnersta Slqbreme CslBrt 
$tMe Capif@ 
It. Focal, Minnereta 55101 

Jibrer Ghief Jartiee KlmtaQat 

Several weeka age the Be1~c1h and Bar @f the Sate of i4innerota 
raeeited by 8ail the pmpored orhanger ir the Rule0 sf Civil 
Pr6medwre, particularly the rrkiaqgea applirabaio to the Birtriot 
Cm&a in the state ef Mimereta. 

hay attmneya with whom I have (1-e intcP drily @ontaeC within 
the part remral woelm have rtated t0 8e ia rent 8~le~ that 
they did not have abquate time t@ make a rtw.dy of the ohanger 
that had been propored by the Cmaittm fer remmmendatier t@ 
the Mimmrota 8lapreme Coart. 

Por thir reamm, primarily, it is rimerely requerted that the 
Xinnesota Supreme Cmrt permit a f&her extemien caf the tine 
for the filim @f Brief8 ia the matter, aad, it is fwrther 
reqaeetd that the Coart permit a prtgerems~t of the hearing 
QD, the grepmmd &anger tar the Fsll ‘Eon ef the $upmmQ Ceart. 

Beapecatfllly a&d Biineerely y0tpTa, 

ELXER wIBIlI~wSB 
EWtha 

elp; $heldon S. Larmm, Esq., Prelrideat 
linnerota State Bar Asroaiatisn 
Wiathrep, Mimuereta 

I 
‘. c . 

‘J . . 

ELMER WIBLISHAUSER 



JOHNSON & ILDSTAD 
ATTORNEYS AT LAW 

17 1 ‘ !=,RST NATIONAL BANK BUILDING 

MINNEAPOLIS. MINNESOTA 55,402 
- 

TELEPHONE: 328-5897 

May 19, 1967 

Chief Justice Oscar R. Knutson 
Supreme Court of Minnesota 
State Capitol Building 
St. Paul, Minnesota 55101 

Dear Chief Justice Knutson: 

RE: Proposed Changes in Rules of Civil Procedure 
and Rules of Civil Appellate Procedure. 

Since receiving the Proposed Rules the first of May, we have been fully 
occupied in this office in Trial and preparing documents for Pre-Trial. 
We have not had time to review the 50 or more changes in the District 
Court Rules or to consider the new Appellate Rules. We may not have 
any serious objections to the Rules, but the opinion is that the lawyers 
of Minnesota should have more than 20 days to give consideration to this 
important matter. 

I am not aware that the 15 Members of the Supreme Court Advisory Commit- 
tee were elected or selected by the lawyers of the Minnesota State Bar 
Association. If they were not representatives of the Bar Association, 
then we be1 ieve there is strong reason for permitting additional time 
for the lawyers of Minnesota to consider the Proposed Rule changes. 

The Minnesota State Bar Association has, several times, voted against 
repealing or changing Minnesota Statutes 595.02 which is the Physician- 
Patient Privilege. The Legislature has not seen fit to repeal this Law. 
Nullifying this Statute by the Proposed Rule 35.03 should have further 
consideration and time for discussion. For example, we would like to 
see the following words included in this Rule on Line 4 after the word 
testimony: 

in Trial Court. 

In the practice of law, there will be an additional burden of time and 
expense on all the parties by having the physician be subject to inter- 
rogatories, depositions, office interview and correspondence. There may 
be a serious lack of cooperation by all doctors in regard to willingness 
to treat injured persons’when the doctors be C 
tories, depositions, interviews, reports to 1 
ers. 

.ome subjected to i nterroga- 
awyers and i nsurance adj us t- 

We do not believe that the injured plaintiff 
a fraud by preventing any physician from tel 

should be permitted to work 
1 ing the truth in Court. 
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Chief Justice Oscar R. Knutson 
May 19, 1967 
Page -2- 

We have never asserted medical privilege in Court; the Dubois Case is 
very effective to make the present Rule operate fairly. 

The Minnesota State Bar Association will be meetina in June. a very 
of any 
the law- 

inion. 

short time after the proposed Hearing Date, and weedo not know 
reason why these Rules should be rushed through without giving 
yers in this State an opportunity to deliberate and form an op 
Twenty days is not sufficient time. 

Respectful 1 y yours, 

JOijN&Ql & ILDSTAD 

Pau 

POJ: ka 



LEE B. PRIMUS 
ATTORNEY AT LAW 

432 MIDLAND BANK BUlLDIN 

MINNUPDLI~ MINNWOTA 55401 

PNONE 335-8933 

AREA CODI 6 12 

May 18, 1967 

The Honorable Oscar Knutson 
Chief Justice of the Supreme 
Court of Minnesota 
State Capitol Building 
St. Paul, Minnesota 

R e: Proposed changes in Minnesota Rules 
of Civil Procedure 

Dear Judge Knutson: 

This is to respectfully request an extension of time to file 
briefs in the above entitled matter and that the hearings thereon 
be continued to the Fall Term of the Supreme Court of Minnesota. 

LI5% B. PRIMUS 

LWJ’ j 
cc: Mr. Sheldon S. Larson, President 

Minnesota Bar Association 
Enthrop, Minnesota 

Mr. Michael L. Robins, Secretary 
Minnesota Trial Lawyers Association 
1616 Park Avenue Lawyers Building 
Minneapolis, Minnesota 

I 

. 
. 

. . 



May 15, 1967 

Mr,. Sheldon Larson 
President, Minnesota Bar.Association 
Winthrop, Minnesota 55396 

Dear Sheldon: 

I am enclosing .copy of a letter which I am 
writing today $0 a large number of attorneys from whom 
I have heard regarding the 'hearing on the proposed 
amendments to our rules, It appears to me that the , 
request for most of these letters came from a single 
source. 

The hearing'will be held on June 1 and if it 
develops then that there are areas of serious contro- 
versy we can always accept briefs after the hearing and, 
if neceseary, set another hearing. We do not want to 
delay the matter until fall;- 

I thought you should be kept advised on what- 
the situation is, 

Sincerely yours, 

ORK: dm 
Enc. 



May 15, 1967 

. 

Mr. Terence L. Meany 
Attorney at Law 
LMC Building 
Au&tin, .Minnesota 55912 

Dear Mr. Meany: 

I have your letter of May I.2 regarding the hear- - 
ing on the proposed amendments to our Rules of Civil I 

Procedure. We have received a number of letters from attor- 
neys throughout the state and .it is quite apparent that the 
requ&st for extension comes from the same source. It would 
seem to me that it will. not be necessary for so many lawyers 
to file briefs. Those who are interested could get toqether 
on the preparation of a single (or a few) brief. . 

We intend-to proceed with the hearing on June 1, 
at least for the purpose of determining in what areas there 
are controversies regarding these proposed rules. If it 
develops that such controversies do exist we will permit the 
filing of briefs thereafter and, if necessary, will have an 
additional hearing. 

I assume there are only one or two of the pro- 
posed amendments that will arouse much controversy. We 
have no desire to rush the adoption of these amendments but 
do not wish to delay the hearing if it can be avoided. It 
seems to me that at the hearing possibly the lawyerswho ' 
either advocate or oppose the adoption of certain rules 
could get together on a spokesman so that we will not.have 
to listen to a great number of a'rguments covering the same 
ground. 

Sincerely yours<,-! 
w Identical letters to: Robert R. Biglow, 687 Northwestern Bank 

Bldg., 620 Marquette Ave., Mpls. 55402 
Bernard J. Bischoff, Secy.-Treas., Range 

Bar Assn,, St. Louis County, Hibbing 
Edward D. Courtney, Pres., Duluth Trial 

St., Lawyers Assn., 1505 Alworth Bldg., Hulut 
Benson - 56215 

c. A. Johnson II, 600 So. 2d St., 
Mankato, 56002 C..m;*.w 

fnnwm-rbTr7wn nnT rbwr7wDCi7\ 
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LAW OFFICES 

LEIBHTON, MEANY & COTTER 
ATTORNEYS AT LAW 

AUSTIN -I- ALERT LEA 

MINNESOTA 

ROBERT J. LLIOHTON 

TERENcE L. Me~rw 

RICHARD A. COTTER 

AUSTIN 55912 

LMC q UILDINQ 

May 12, 1967 
601 NORTH MANN 

PHONE 432.8813 

ALBERT LEA 56007 

406 SOUTH BROADWAY 

PHONE 373-5198 

Honorable Oscar Knutson 
Chief Justice, Minnesota Supreme Court 
State Capitol 
St. Paul, Minnesota 

Dear Justice Knutson: 

Re: Proposed Changes in Minnesota 
Rules of Civil Procedure 

It is my understanding that May 20th is the deadline to submit 
any briefs in opposition to proposed changes in the Rules of 
Civil Procedure. I have just had an opportunity to read over 
the changes in respect to the day to day matters that we deal 
with, particularly waiver of medical privilege. 

My first inquiries of doctors concerning this particular change 
convinces me that there will be serious problems in inter- 
professional relationships if they are to be subjected to re- 
peated requests for medical reports from insurance companies 
whenever an action has been commenced. 

In view of the radical departures from present practice, I 
would like to urge you to grant additional time to allow attor- 
neys who will be most affected by these rules to file briefs. 

Thank you for consideration of this request. 

Very truly yours, 

LEIGHTON, MFANY & COTTER 

By: %Lge 
TLM/sp 
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ROBERT R. BIGLOW 
ATTORNEY AT LAW 

087 NORTHWESTERN BANK BUILDING 
620 MARQUmE AVENUE 

May 11, 1967 MINNEAPOLIS MINNESOTA SS402 

TELEPHONE 338-9221 

Chief Justice Oscar Knutson 
Supreme Court 
State of Minnesota 
State Capitol 
St. Paul, Minnesota 55101 

Dear Chief Justice Knutson: 

Would you please consider an extension of time to file 
briefs regarding the proposed Rules of District Court 
26.02, 33, 35.03, 38.03, 39.03 and 
July 15, 1967. 

47.03 until at least 

The proposed change received on or about the 1st of May 
has not given us sufficient time to study the possible 
effects of the propose change, nor to file briefs in any 
matters which we feel may not be proper or correct. 

I would appreciate your prompt consideration of this 
matter inasmuch as there is little time remaining in 
which to file these briefs. 

Sincerely, 

RRB:mn 

CC: Mr. Sheldon Larson, President 
Minnesota State Bar Association 
Winthrop, Minnesota 



ST. LOUIS COUNTY, MINNESOTA 

May 12, 1967 

Honorable Oscar Knutson 
Chief Justice 
Minnesota Supreme Court 
State Capitol Building 
St. Paul, Minnesota 

Re: Proposed Changes - Minnesota Rules 
of Civil Procedure 

Dear Judge Knutson: 

At a regular meeting of our Range Bar Association last night in Hibbing, 
a resolution was passed to request that the time for filing briefs in the above matter 
be extended. 

It was the general consensus of the group that the time allotted was entirely 
insufficient for proper consideration of the matters involved. We would very much 
like to see the filing time extended at least until July 15, 1967. 

Thank you for your consideration and cooperation in regard to this matter. 

Respectfully, 

Bernard J. Bischoff 
Secretary-Treasurer 
Range Bar Association 

BJB/lrn 
cc: Sheldon S. Larson, President 

Minnesota Bar Association 



. . 

JAMES J. CO”RTNEY (100s~19541 

JAMES .I. COURTNEY, JR. 
EDWARD D. COURTNEY 
-rHOMA* w. OR”EBEr.4 

COURTNEY, COURTNEY & GRUESEN 
ATTORNEYS AT LAW 

SUITE 1505 ALWORTH BUILDING 

DULUTH, MINNESOTA 55802 

May 12, 1967 
TELEPHONE 

AREA CODE 218 
722.,487 

The Chief Justice 
The Supreme Court 
The State Capitol Building 
St. Paul, Minnesota 

Sir: 

As you may know, I am president of the Duluth Trial Lawyers 
Association, a group of lawyers whose prime concern in the law is the 
trial of cases. A short time ago, we received a copy of the proposed 
changes in the Minnesota Rules of Civil Procedure and have had little 
time to completely digest the nature and extent of the proposed changes. 
We are anxious to have all members of our group familiar with the pro- 
posed changes and we desire to meet to discuss them. From that dis- 
cussion, we hope some worthwhile comment might evolve. We seriously 
doubt, however, that we would be able to submit any brief regarding these 
changes by May 20. 

Unfortunately, receipt of these changes came at a time when our 
State Courts are in session and the Federal Term is about to begin in the 
Fifth District, and accordingly, there is precious little time for quiet 
scholarly research. At the suggestion of the secretary of the Minnesota 
Trial Lawyers Association, I would like to join with others in requesting 
an extension of time to file briefs to July 15, 1967. 

Your consideration of this request is most appreciated. 

Very truly yours, 

DULUTH TRIAL LAWYERS ASSOCIATION 

EDC:B Edward D. Co 
cc: Mr. Sheldon S. Larson,Pres. 

Minnesota State Bar A ssocia tion 
Winthrop, Minnesota 



. . 

BARNARD, HILLEREN & SPATES 
ATTORNEYS AT LAW 

117 14TH STREET SOUTH 

BENSON. MINNESOTA 56215 

FRANK A. BARNARD 
RES. 84Sel212 

RICHARD H. HlLLEREN 
RES. 842.646, 

KENNETH C, SPATES 
RES. 842’SO23 

May 12, 1967 
PHONE: 

O!=F,CE 842.0601 

Chief Justice Oscar Knutson 
Supreme Court of Minnesota 
St. Paul, Minnesota 

Dear Chief Justice Knutson: 

I and my partners would respectfully ask for an extension of time to 
file briefs regarding the rule changes recently proposed to July 15, 
1967. We would also petition a request for a postponement of the 
hearing on the rules to the Fall term of the Supreme Court of Minnesota. 
To be honest with you, I haven't had a chance to study these rule changes 
and we are in the midst of several very important trials, In view of 
this I would respectfully request such an extension. 

Yours very truly, 

BARNARD, HILLEREN & SPATES *- 

RI&hard H. Hilleren 

RHH/dl 

cc: Sheldon S. Larson 
President, Minnesota Bar Association 
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ATTORNEYS AT LAW ATTORNEYS AT LAW 

c. A. (GUS) JOHNSON 
C. A. (GUS) JOHNSON. ,I 

600 SOUTH SECOND STREET 600 SOUTH SECOND STREET 

MANKATO, MINNESOTA 56002 MANKATO, MINNESOTA 56002 

JEROME T. ANDERSON 

JOHNSON & JOHNSON JOHNSON & JOHNSON 

AREA CODE SO, 

TELEPHONE 34S.800, 

c 

May 12, 1967 May 12, 1967 

Chief Justice Oscar Knutson 
Supreme Court 
State Capitol 
St. Paul, Minnesota 

Dear Chief Justice Knutson: 

As a member of the Dar we request that an extension of time 
to file briefs regarding the proposed changes in the Minnesota 
Rules of Civil Procedure as well as a postponement of the 
hearing on the rules to the Fall Term of the Supreme Court. 
We feel that additional time is necessary in order to more 
adequately study the proposed changes and to prepare briefs 
in the event of opposition to the proposed changes. 

We respectfully submit this request to you for your consideration. 

With personal regar& 

Sincerely yours, 

JOHNSON & JOHNSON 

CAJII/cb 

cc: Mr. Sheldon S. Larson 
President, Minnesota Bar Association 
Winthrop, Minnesota 



NORD AND WEBSTER 
ATTORNEYS and COUNSELORS at LAW 

340 Minnesota Building 
Saint Paul, Minnesota 

DAVID W. NORD 
BRUCE A. WEBSTER 
TERENCE P. BRENNAN 

Telephone 
222.7477 

May 12, 1967 

The Honorable Oscar Knutson 
Chief Justice 
Minnesota Supreme Court 
State Capitol 
Saint Paul, Minnesota 55101 

Dear Chief Justice: 

I understand that the Bar is invited to comment on the proposed new Rules of 
Civil Appellate Procedure, either in a favorable or unfavorable sense. I would 
like you to know that I think this is a superb piece of legislation. Particularly 
to be commended, in my opinion are the changes in the Rules having to do with 
the transcript and the printed record. Further, the changes in Rules of Civil 
Procedure 59.02 eliminate what is probably the greatest booby trap for the 
inexperienced practitioner in our entire procedural system. This change alone 
is enough to justify the entire exercise. 

Respectfully, 

NORD AND WEBSTER 

David W. Nord 
jar 



DUANE M. PETERSON 
DRNNIS A. CHALLEEN 

STEPHEN J. DELANO 

ATTORNEYS AT LAW 

Suite 203, First National Bank Building 
WINONA, MINNESOTA 55987 

WINONA OFFICE 
Tel. 8-2949 

ST. CHARLES OFFICE 
813 Whitewater St. 

Tel. 932-3440 

State of Minnesota 
Supreme Court 
St. Paul, Minnesota 

Attention Chief Justice Oscar Knutson 

Re: Proposed rule changes in Minnesota 
Rules of Civil Procedure 

Dear Judge: 

I understand that ten days remain to file briefs regarding 
the desirability of adopting the new proposed rules of civil procedure. 
I have not yet, because of the press of trial work in our winter and 
spring terms, had an opportunity to read the rules which arrived in my 
office about four days ago. I would like to have an opportunity to read 
them before they are adopted, to see if I might have any suggestions or 
briefs to file with the court. It seems that the press of time is so 
close that many lawyers will have difficulty in submitting briefs in this 
matter in time for consideration by the court. 

I, therefore, wish to respectfully urge the court to postpone 
the adoption of these rules and extend the time for filing briefs until 
the Fall term of the court. 

Thank you very much for your consideration in this regard. 

DMP/fn 
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STONE & STONE 
ATTORNEYS AT LAW 

ROBERT N. STONE 

THEODORE M. STONE 

TELEPHONE 336-2651 

707 FIRST NATIONAL SANK S”,LD,NG 

MINNEAPOLIS.MINNESOTA 55402 

May 11, 1967 

Honorable Oscar Knutson 
Chief Justice, Minnesota Supreme Court 
State Capitol Building 
St. Paul, Minnesota 55101 

Dear Judge Knutson: 

I understand that the Supreme Court has ordered the filing of 
all briefs in connection with the proposed changes in the 
Minnesota Rules of Civil Procedure by May 20th. The proposed 
rules reached my desk, and I am sure the desks of other lawyers 
throughout the state, on May 1st. It seems that this is 
hardly sufficient time for preparation for so serious a matter. 
The fifteen members of the Rules Advisory Committee, who in 
theory represent forty-five hundred Minnesota lawyers, spent 
over two years studying these rules changes before submitting 
their report. It seems only fair that an extension of time 
in which to file briefs regarding the proposed rules for a 
period of at least sixty to ninety days be ordered. I res- 
pectfully urge your consideration of this request and a delay 
of the scheduled hearing until sometime thereafter. 

Respectfully, 

(Iiik&Ah 
Robert N. Stone 

RNS:lp 

cc: Mr. Sheldon S. Larson 
Attorney at Law 
President, Minnesota State Bar Association 
Winthrop, Minnesota 55396 



PHONE 243.4711 

RAINER L. WEIS 
AND 

RONALD FRAUENSHUH 

LAW FIRM 
105 w. JAMES 8T. 

PAYNESVILLE, MINNESOTA 5636~ 

ChUf Juetioe Oscar Knutson 
supreme court 
state of Mtieaota 
st. Paul, Minnesota 

Dear Sirr 

Our office sonaure:complstely with tha quite obvious opinion of ths 
Minnesota Trial Lawyers Association that the short time in which to 
read the proposed rules and to come to an intalligant deeision is 
impossim3. 

Iu reading the rules to the axtent wet have wa are of the opinion 
that there are some things that shoaPd be given serious oonsideration 
before the matter is submitted to be part of the law of the State. 

We feel further that there has baen too mah of this haste in this 
Stats already and%kge 'Y3iu iu haste, repant in leisuren oertainly 
applies to so&h& of this mope. 

We respectfully request that the matter be postpcmed for hearing 
on the rules at thefall term of the Supreme Court of Minnesota 
to give us au opportunity to study the rules and file a Brief if 
we deem the results of our study would such a prooedure. 

Rsspe ted, 

RLWteg 

is and Ronald R. Frauenshuh 
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LAW DFFICES 

ROBINS, DAVIS & LYONS 
RAND TOWER 

MINNEAPOLIS 5540.2 OAI NT PAL! L 

TELEPHONE 339-4911 MINNESOTA BUILDING 

WASHINGTON, D. 0. 

12 May 1967 
815 CONNECTICUT AVE., 

The Honorable Oscar R. Knutson 
Chief Justice of the Supreme 

Court of Minnesota 
State Capitol Building 
St. Paul, Minnesota 

Dear Justice Knutson: 

The proposed changes and modifications in the Minnesota Rules of Civil 
Procedure and the Rules of Civil Appellate Procedure are most interesting 
and thought provoking. I am sure that a considerable amount of time and 
study was devoted by the Supreme Court Advisory Committee before the 
proposed amendments were finalized. Because of the sweeping nature of 
the changes which have been suggested, it would appear that members of 
the Bar who wish to discuss particular amendments or failures to amend 
should be allowed more than twenty days in which to file briefs setting 
forth their position. 

With this thought in mind, I am requesting as a member of the Bar that 
the Supreme Court give consideration to extending the time in which to 
submit briefs or petitions until July 31, 1967, and that hearings be 
rescheduled to coincide with the commencement of the fall term of the 
Supreme Court. I believe that such extention of time will give all of 
the members of the Bar more adequate opportunity to thoroughly consider 
the proposed rule changes and thus be able to more intelligently express 
their position to the Supreme Court. 

Thank you in advance for giving this matter your consideration. 

LZ:d'A 
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MANLY A. ZIMMERMAN MANLY A. ZIMMERMAN 
ATTORNEY At LAW ATTORNEY At LAW 

1725 RAND TOWER 1725 RAND TOWER 

MINNEAPOLIS, MINNESOTA 55402 MINNEAPOLIS, MINNESOTA 55402 

PHONES 338-3125 - 335-34t4 PHONES 338-3125 - 335-34t4 

May 12, 1967 May 12, 1967 

Chief Justice Oscar Knutson 
State Capitol 
St. Paul, Minnesota 55101 

Dear Sir: 

I have just realized that I have until May 20, 1967 to 
submit my brief in opposition to any proposed changes 
in the Minnesota Rules of Civil Procedure. I submit 
that I do not have sufficient time, nor does any other 
of my fellow lawyers have sufficient time to submit 
such a brief. Since these proposed changes are of 
great importance to the practice of law in the State 
of Minnesota, I would request that you grant an exten- 
sion of time to file briefs regarding these Rule 
changes until at least July 15, 1967. Further, I would 
also request that you postpone any hearing on these pro- 
posed rules until the fall term of the Supreme Court. 

Sincerely, 

MAZ/cs 
Manly A. Zimmerman 

cc: Sheldon S. Larson, President 
Minnesota Bar Association 
Winthrop, Minnesota 

r-- 
1' 

I 



May 12, 1967 

Mr. Charles T. Hvass , 
Attorney at Law 
715 Cargill Building 
North Star Center 
Minneapolis, Minnesota 55402 

Dear Mr. Hvas,s: 

f have your letter of May 11 regarding the 
hearing on the,proposed changes in Rules of Civil Pro- 
cedure and the rules of this court, 

I have conferred with the other members. of the 
court and we fefl‘that it is not possible to change the 
date for this hearing at this time. Notice has gone out 
to all the lawyers of the state and it would require 
another notice and a rescheduling of the hearing during 
the summer months, which would be somewhat difficult. 

As far as I can determine from the letters 
we have received and the discussions we have had with other ' 
members of the Bar, there are only a limited number of 
proposed changes that will be open to controversy. 

We feel.that we should go ahead with the hear- 
ing on June 1 and if it develops that more time is needed 
in these controversial areas we can always continue the 
hearing to another time if necessary and also permit 
briefs to be filed after th>e hearing. I presume most of 
the arguments presented will be oral and that no exten- 
sive briefs are necessary. For that reason we intend to 
go ahead with the hearing, at least for the purpose of 
determining whet&there are areas of controbersy. . 

Sincerely yours, 

ORKtdm 



CHARLES T. HVABS 

51 WE1SMAN 

ROBERT J. KING 

FRED ALLEN 

GARY C. HDFFMAN 

FRANK d. BRIXIUS 

LAW OFFICER 

HVASS,WEISMAN,KINQ 6; ALLEN 
715 CARGILL BUILDING 

NORTH STAR CENTER 

MINNEAPOLIB,MINNEBOTA 55402 TELEPHONE 333-0203 
AREA CODE 612 

May 11, 1967 

Honorable Oscar R. Knutson 
Chief Justice, Supreme Court 
State Capitol 
St. Paul, Minnesota 

Dear Judge Knutson: 

On the 1st of May, I received a copy of the proposed 
changes in the Rules of Civil Procedure recommended by 
the Advisory Committee. 

In all probability there will be opposition to some of 
the proposed changes, and I do know that a large segment 
of the-Bar would like to state its position in opposition. 
I do note that briefs are required to be filed by May 20, 
1967, with hearings scheduled for June 1, 1967. 

I have been in trial for the past two weeks, both in 
Hennepin District Court and in the Federal District Court 
in St. Paul. You may appreciate the almost impossible 
task for busy trial lawyers to give adequate consideration 
to the effect of the Rule changes and prepare a brief 
within a twenty (20) day period of time. Had the contents 
of the recommended changes come to the attention of the 
attorneys the later part of March, there then would have 
been adequate time. 

I assume that the Court is to some extent interested in 
the views of the Bar Association as a group. The forum 
for discussion of the proposed changes insofar as the Bar 
itself is concerned should be our forthcoming State Bar 
Association meeting during the middle of June. Perhaps 
the date for filing briefs could be extended to June 15th, 
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Honorable Oscar R. Kuntson 
Page Two 
May 11, 1967 

which would give us sufficient time, and a re-scheduling 
of the hearing on the proposed changes to the early part 
of July, which will be after the Convention. 

In the event there is a consensus of opinion as to the 
proposed changes on those which might be termed contro- 
versial, this consensus and the reasons therefor might 
be of benefit to the Court. 

Respectfully, 

CHARLES T, HVASS 

CTH:tr 

cc: 
cc: 
cc: 
cc: 
cc: 
cc: 
cc: 
cc: 

Martin A. Nelson, Associate Justice 
William P. Murphy, Associate Justice 
James C!. Otis, Associate Justice 
Walter F. Rogosheske, Associate Justice 
Robert J. Sheran, Associate Justice 
C. Donald Peterson, Associate Justice 
Frank T. Gallagher, Retired Justice 
Sheldon S. Larson, President 
Minnesota State Bar Association 



May 12, 1967 

Bxtifesgox James.L; Hetland Jr. 
Law School, University of Minnesota 
Minneapolis, Minnesota 55455 

Dear. Jim: ' 

We have had a number of letters from lawyers 
requesting an extension of the time for hearing on the 
proposed amendments to our Rules of Civil Rrdceduxe and- 
the Supreme Couxt Rules, Possibly we did not allow 
enough ti& in view of the fact that the pxopos‘ed changes 
were circularized somewhat latex than we anticipated. 
However, I have written to all lawyers I have heard from 
that ft would be,difficult to change the date now, but 
that we should go ahead with the hearing at least fox 
the purpose of d8texminfng what proposals axe subject 
to controversy: and if it become8 n%cessaxy, we can con- 
tinue the 'matter &nd even have a further: hearing on these 
proposals that seem to be‘in dfspute at a latex date. 

I thought .I would let you know oux posit&on 
and you can notify the othex members of the Advisory 
Committee if you wish. 

You may have heard from some of the same at- 
torneys. It would be difficult at thie time to reschedule 
the hearing during thk summer months and the only altaxna- 
tfve would be to let it go to'fall. We see no necessity 
fox so doing. 

Yours very truly, 

,I’ ’ 

ORKtdm 
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May 12, 1967 

Mr. William E. Mullin 
Attorney at Law 
1820 Rand Tower 
Minneapolis, Minnesota, 55402 

Dear Mr. Mulling 

Thira acknowledgeler your letter of May 11 
requesting an extension of time of the hearing for 
coneideration of the propoaed amendments to our 
Rules of Civil Procedure and Supreme Court Rules. 

It is practically fmpoesible,to change 
this date now ae notice has gone out to all attorneys 
of the &ate. However, we anticipate that there will 
be only a limited number of changem that are-con- 
trovereial. If it shbuld develop that more time is ‘ 
needed for a hearing on thoee subjects we can alwaysa 
continue the matter and have a further hearing if 
it is netieseary. 

, \ 
Briefs can also be filed after 

the hearing if they become of importance. I would 
assume that most of the arguments will be oral and .--. 
that there will be no need for extensive briefs. 

'Yours truly, 

ORKrdm 

Identical letter to: Stanley E. Karon, Minnesota Building, St. Paul 1 
James R. Bennett, 145 W. Snelling Ave., Appleton - 56208 
Harlan G. Sween, 1020 tlymouth Building, Mpls. 2 
Howard I. Malmon, 524 Minnesota Bldg., St. Paul 1 
Theodore M. Stone, 707 1st Nat. Bank Bldg., Mpls. 2 

P-” 



BENNETT & BADGER 

ATTORNEYS AT LAW 

145 W. SNELLING AVE. 

APPLETON. MINNESOTA 56208 
- 

TELEPHONE 289-1081 

May 11, 1967 

Chief Justice Oscar Knutson 
Minnesota Supreme Court 
State Capitol 
St. Paul, Minnesota 

Dear Judge: 

With reference to the changes in Minnesota Rules of Civil Procedure 
we would like to have the time to file briefs extended to July 15, 
1967. We would also like to petition for a postponement of the 
hearing 
esota. 

on the rules to the Fall term of the Supreme Court of Minn- 

Very truly yours, 

BENNETT & BODGER 

JRB:la 
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LAW DFFlCES 

ROBINS, DAVIS SC LYONS 

MINNESOTA BUILDING 

ST. PAUL 55101 M~NNEAPDLIS I 
TELEPHONE 224-5884 RAND TOWER 

WASHIN,3TCN, D. C. 

May 10, 1967 815 CONNECTICUT AVE. N. W. 

The Honorable Oscar Knutson 
Chief of Minnesota Supreme Court 
Minnesota State Capitol 
Saint Paul, Minnesota 

Re: Amendment to Rules of Civil Procedure 

Dear Judge Knutson: 

I have recently received notice of a proposal to drastically alter 
some very important provisions in the Rules of Civil Procedure. 
In order to adequately comprehend these changes, I respectfully 
request that additional time be granted for the Bar to review 
these very important matters. Certainly this task cannot be 
completed by May 20. I therefore respectfully request that the 
time to file memoranda regarding these matters be continued 
for at least 60 days. 

Thank you in advance for your consideration. 

Very truly yours, 

ROBINS, DAVIS & LYONS 

SEK: blg 

cc: Mr. Sheldon S. Larson 
Attorney at Law 
Winthrop, Minnesota 
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HOWARD I. MALMON 
ATTORNEY Al- LAW 

524 MINNLBOTA BUILDING 

SAINT PAUL. MINNESOTA 55101 

PHONE 226-8500 

May 11, 1967 

The Honorable Oscar Knutson 
Chief Justice, Minnesota Supreme Court 
State Capitol Building 
St. Paul, Minnesota 55101 

Dear Justice Knutson: 

I have recently received notice of the proposed 
changes to the Minnesota Rules of Civil Procedure. I 
believe that the time remaining to file briefs and to 
have the hearing on these proposed changes is too 
short a period for so serious a matter. 

I am hereby requesting that the time be extended 
to file briefs regarding these rule changes to not 
earlier than July 15, 1967, and that the hearing on 
the proposed rule changes be postponed to the Fall 
Term of the Supreme Court. While I am certain that 
a great deal of study was done by the rules committee, 
nevertheless, all of the lawyers of the Minnesota Bar 
should have an ample opportunity to review and study 
these proposed changes before the final determination 
on them. 

Thank you for your courtesy and cooperation in 
this matter. 

Ve 

OWARD I. MALMON 

HIM:kk 
cc. Mr. Sheldon S. Larson 

President, Minnesota Bar Association 
Winthrop, Minnesota 

PI-” 
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LAW OFFICES 

MULLIN,GALINSON & SWIRNOFF 

WILLIAM E. MULLIN 

MURRAY L. GALlNSON 

MICHAEL A. SWlRNOFF 

1820 RAND TOWER 

MINNEAPOLIS,MINNESOTA 55402 

33r?.4358 

May 11, 1967 

Chief Justice Oscar Knutson 
Minnesota Supreme Court 
State Capitol 
St. Paul, Minnesota 

Dear Justice Knutson: 

On May 1, this office received the proposed changes in 
the Minnesota Rules of Civil Procedure. I have' since 
learned that briefs on the proposed changes are due 
May 20. I respectfully request an extension of time 
in which to file a brief until July 15, 1967, and re- 
quest that the hearing on the rule changes be post- 
poned until the Fall Term of the Supreme Court of 
Minnesota, so that there will be enough time for the 
entire Bar to provide meaningful assistance to the 
Court in considering the proposed rule changes. 

Yours very truly, 

WEM/js 



Honorable Oscar Knutson 
Chief Justice, Minnesota Supreme Court 
State Capitol Building 
St. Paul, Minnesota 55101 

Dear Judge Knutson: 

I have recently received a copy of the proposed changes for 
the Minnesota Rules of Civil Procedure. I note that a hearing 
is scheduled on this matter on June 1st and that briefs or 
petitions in writing must 'be filed on or before May 20th. I 
have not had the opportunity to examine in depth all of the 
changes but do note that some of the proposed amendments 
substantially change the existing rules and may seriously 
effect substantive rights and remedies of parties involved in 
a law suit. 

I do not feel that the time limitations ordered are sufficient 
to enable one to review and consider changes of so serious a 
nature. I would request a extension of time in which to file 
briefs until at least July and a postponement of the scheduled 
hearing until this fall. 

Thank you for your consideration of this,matter. 

4 4 

, , 

, , 1 1 
1 1 
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STONE & STONE STONE & STONE 
ATTORNEYS AT LAW ATTORNEYS AT LAW 

TELEPHONE 338-2651 
ROBERT N. STONE ROBERT N. STONE 

THEODORE M. STONE THEODORE M. STONE 
707 FlRST NATIONAL 8ANK BUILDING 

MINNEAPOLIS, MINNESOTA 55402 

May 11, 1967 

Theodore M. Stone 
TMS:lp 

cc: Mr. Sheldon S. Larson 
Attorney at Law 
President, Minnesota State Bar Association 
Winthrop, Minnesota 55396 



Samuel 1. Sigal 

Donald C. Savelkoul 

Norman Cohen 

Harlan G. Sween 

Rad 0. Salazar 

1020PLYMOUTII BUILDING 
MINNEAPOLIS.MINNESOTA 55402 

TELEPHONE 336.3331 

The Honorable Oscar Knutson 
Chief Just ice 
Supreme Court of Minnesota 
State Capitol 
St. Psul, Ri nnesota 

Dear Sir: 

Re: Proposed changes in the Minnesota 
Rules of Civil Procedure 

Slightly more than a week ago, my partners and I received 
a pub1 icat ion from West Pabl ish’i ng Company advising us of the pro- 
posed changes in the Minnesota Rules of Civil Procedure. 

Upon a brief perusal of the document, I note that rule 
changes are proposed for depositions, Interrogatories, medical pri- 
vilege, Notes of Issue, and jury trial instructions. I also note 
from the publication that a hearing on the proposed changes ta 

scheduled for June I, 1967, before the Supreme Court and further 
that briefs in opposition to the proposed changes must be filed 
within ten days from the date of this letter. 

On behalf of myself, my partners, and my associates, I 
respectfully request that the hearing on the above matter be con- 
tinued until the fall term of Court and that the date for filing 
briefs be extended to include August I, 1967. In this way it will 
al low ws and the numerous other lawyers that primarily represent 
plaintiffs and labor unions in the courts of this state to stwdy 
the rules and be better able to form an opinion as to the advisabi I ity 
of the proposed changes. 

Yours very truly/ 

HGSrja 

CC* Sheldon 5. Larson 

I 1 

1 
1 

. 
. 

S&al, Savelkoul, Cohen 81 Sween 
Attorneys at Luw 
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May 10, 1967 

Mr. Burton R. Sawyer 
Attorney at Law 
Northfield, Minnesota 

Dear Mr. Sawyer: 

I have your letter of Hay 8 regarding the 
proposed hearing for amendments to the Rules of 
Civil Procedure and the Rules of the Supreme Cburt. 

ft would be practically impossible to change 
the date of the hearing at this time. The order has 
been mailed to all the lawyers of the'state by West 
Publishing Company, as you knowI To set the hearing 
for some date during the summer would not be conven- 
ient and.the hearing was set, after: consulting with 
the Advisotiy Committee,' as near after our recess for 
the summer as we could have it. 

. 
;- \ Itt strikes me that no extens$ve briefs are 

neCe68my. All of the matters that are in controversy 
have been quite. fully argued in the past and the 
court is, of the opinion that the hearing ought to go 
on as set. Xf there develop areas where further 
hearings are needed we can continue the matter at 
that time. We will also be glad to permit anyone 
who wishes to do so to file a brief after the hear- 
ing if they have not had time to do so-prior to that 
time. I am assuming from past experience with these 
matters that most of the arguments wiI.1 be vocal 
rather than wr-itten and we intend to take whatever 
time 2s necessary to hear anyone who wishes to be 
heard, 

Yours truly, 

ORKrdm '- 

cc - SheldonS, Larson (blind) 
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my 8, 1967 

Hon. Oscar R. Knutson 
Chief Justice of Supreme Court 
State Capitol 
St. Paul, Minnesota 

Dear Justice Knutson: 

We wish to request that the court amend its recent 
order of March 29, 1967 so as to grant the objectors to 
some of the proposed new civil rules of proceedure 
further time in order to make an appearance and to 
file briefs. 

Most of the members of our organization did not 
receive their copy of the rules or notice of the court 
order until the week of May 1. At this season of the 
year many of the bar are busy with court appearances 
and prior commitments and it is difficult for us to 
educate ourselves with reference to the many changes 
proposed by the new rules and to prepare the necessary 
briefs. 

If time could be granted until the latter part of 
July to file briefs it would appear in the best interests 
of justice. These proposed changes are so radical that 
all parties should have plenty of time and the opportunity 
should be given to test out the sentiment of the bar 
with respect to them. 

Burton R. Sawyer 

BRS:lms 



May 10, 1967 

Mr. Sheldon 6. Larson 
President, Minnesota 

State Bar Assoc$ation 
Winthrop, Minnesota 55396 

Dear Sheldon8 

Walter Rogosheske turned over to me a copy 
of your letter of Hay 9 to Cochrane, Thompson and 
Breenahan regarding the hearing on the proposed 
amendments to the rules, I am enclosing a copy of 
a letter which I have written to Burton Sawyer of 
Northfield, who requested that a later date be eet, 

I think we rihould go ahead-with the hearing 
to see mat develops. If morLQi time is needed to 
hear al.1 those who wirsh to be heard that can be 
decided on then. 

For your record8 f: wanted you to know what 
we are doing. 

Your8 sincerely, 



c 4 I 
4. & 
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MINNESOTA STATE ‘BAR AkOCIATION 
505 MINNESOTA FEDERAL BLDG. 

MINNEAPOLIS, MINNESOTA 55402 
AREA CODE 612 -- 335-l 183 
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May 10, 1967 

Mr. Solly Robins - 
Attorney at Law 
Minnesota Building 
St. Paul, Minnesota 55101 

, 

Dear Mr. Robins: 

P have your Petter of May 8 regarding the 
hearing on the proposed amendments to the Rules of 
Civil Procedure and the Rules of the Supreme Court. 

It would be practically impossible to change 
the date of the hearing at this time. The order has 
been mailed to all the lawyers of the state by West 
Publishing Company, as you know. To set the hearing 
for some date during the summer would not be conven- 
ient and the hearing was set, after consulting with 
the Advisory Committee, as near after our recess for 
the summer as we could have it: 

Zt strikes me that no extensive briefs are 
necessary. All o,f the matters that are in controversy 
have been quite fully argued in the past and the 
court is of the opinion that-the hearing ought to go 
on aa set; If there develop areas where further 
hearings are needed we can continue the matter at 
that time. We will also be glad to permit anyone 
who wishes to do so to file a brief after the hear- 
ing if he has not had time to do so prior to that 
time. I am assuming from past experience with these 
matters that most of the arguments will be vocal 
rather th& irJritten and we intend to take whatever 
time is necesaaley to hear anyone who wishes to be 
heard., 

Yours very truly, 



, * 

? 
1 1 
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LAW OFFICES 

ROSINS, DAVIS SC LYONS 

MINNESOTA BUILDING 

ST. PAUL 55101 
RAND TOWER 

TELEPHONE 224-5884 

WASHINGTON, D. C. 

May 8, 1967 
RI5 CONNECTICUT AVE. N. W. 

Chief Justice Oscar R. Knutson 
Supreme Court 
State Capitol 
St. Paul, Minnesota 

Dear Justice Knutson: 

I have carefully reviewed the proposed amendments to the 
Rules of Civil Procedure for the District Courts and the 
Rules of Civil Appellate Procedure. I have come to the 
conclusion that the proposed changes are so far reaching 
in various areas, such as those that relate to the waiver 
of medical privilege and change in the rules that apply 
to interrogatories and changes proposed in Appellate Pro- 
cedure, that lawyers should be given sufficient time with- 
in which to properly prepare a careful presentation as to 
their viewpoints on these proposed changes. 

Lawyers who are particularly affected by these rules find 
the month of May one of their busiest Court months and in 
view of the fact that the Committee has deliberated upon 
this for several years, would there be any great harm in 
continuing the hearing on these changes until the Fall term 
of the Supreme Court? The advantage of permitting a longer 
time before hearing all sides on these proposed rules would 
be to also extend the time within which briefs or petitions 
could be filed with the Clerk of the Supreme Court. 

I do know that there are many lawyers who would like to 
file briefs or petitions who would be unable to do so in the 
brief time that will be allotted between the receipt of the 
rules and the time set for the filing of briefs or petitions. 



I respectfully submit that no great harm will result from this 
postponement but that the benefit resulting from an enlarged 
opportunity to be heard would far outweigh any harm that 
would be occasioned. 

Kindest personal regards. 

Yours very truly, 
ROBINS, DAVIS & LYONS 

SR/vkl 

PS: I have now discovered, since writing this letter, that there 
are some lawyers in my firm who have not even received copies 
of the “Minnesota Proposed Rules of Court” from West Publish- 
ing. It may very well be that West Publishing has not yet de- 
livered all copies of the amended rules to the lawyers in the 
State. SR 

Chief Justice Oscar R. Knutson 
Page Two 
May 8, 1967 
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